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petition  for  a  rehearing  was  preparing,  to  which  the  .latter  answered  by  desiring 
that  no  time  might  be  lost  in  preparing  it.  In  that  case,  Lord  Eldon  laid  down 
the  rule,  “that  if  the  party  enrolling  the  decree,  has  said  that  which  might  lead 
the  other  party  to  believe  that  the  decree  would  not  be  enrolled,  it  is  a  surprise.” 
It  is,  however,  to  be  remarked,  that  it  is  not  every  expression  that  may  lead  the 
party  to  entertain  expectations  that  the  decree  will  not  be  enrolled,  which  will 
induce  the  Court  to  vacate  an  enrolment ;  in  order  to  establish  such  a  case,  there 
must  be  a  certain  degree  of  mala  fdes  on  the  part  of  the  party  enrolling,  which 
mayjhave  misled  *the  parly  complaining ;  therefore,  it  was  held,  p  *686  1 

by  Lord  Brougham,  in  Balguy  v.  Chorley ,  ( a )  that  the  mere  cir-  *- 
cumstance  of  its  having  been  intimated,  on  the  part  of  the  defendant  to  the 
plaintiff’s  solicitor,  that  it  was  the  intention  of  the  defendant  to  appeal  forth¬ 
with,  and  of  the  plaintiff’s  solicitor  saying  in  answer,  that  he  was  open  to  any 
fair  offer  of  arrangement  to  prevent  the  necessity  of  an  appeal,  did  not  amount 
to  such  a  surprise  as  will  induce  the  Court  to  vacate  the  enrolment.  This  is  in 
accordance  with  what  was  laid  down  by  Lord  Lyndhurst,  in  Barnes  v.  Wil¬ 
son,  (6)  where  his  Lordship  held,  that  a  party  was  not  bound  to  communicate 
his  intention  to  enrol  a  decree,  to  his  adversary,  because  the  latter  informs  him 
of  his  intention  to  appeal  against  it.  (c) 

After  a  decree  has  been  enrolled,  it  can  only  be  altered  on  a  bill  of  review,  (J) 
or  by  an  appeal  to  the  House  of  Lords ;  and  this,  though  the  decree  has  been 
enrolled  by  one  of  several  defendants.  ( e )  In  some  cases,  however,  the  Court, 
as  we  shall  see  in  the  next  section,  will  permit  clerical  errors  and  miscastings 
to  be  rectified,  upon  motion,  soon  after  enrolment. 


SECTION  Y. 

Of  Rectifying  Decrees . 

We  have  seen  before,  (/)  that  as  long  as  the  decree  remains  in  the  shape  of 
minutes,  that  is,  till  it  has  been  passed  and  signed  by  the  Registrar,  it  may  be 
rectified  upon  application  to  the  Court,  by  petition  or  motion,  or  by  having  it 
put  into  the  cause  paper,  4  to  be  spoken  to,'  and  that,  even  important  matters 
may  be  brought  before  the  Court,  upon  an  application  *to  vary  p  *687  ~1 
minutes  ;  but,  after  a  decree  has  been  passed  and  entered,  the  Court  L  i  J 
will  not  entertain  any  application  to  vary  it,  unless  upon  consent  of  all  parties, 
or  in  respect  of  matters  which  are  quite  of  course.  The  proper  method  of 
having  a  decree  rectified  in  other  matters,  is  by  applying  to  have  the  cause 
reheard.  ( b ) 

In  cases,  however,  in  which  a  clerical  error  has  crept  into  the  decree,  or  in 
which  some  ordinary  direction  has  been  omitted,  the  Court  will  entertain  appli¬ 
cations  to  rectify  it,  even  though  it  has  been  passed  and  entered;  and  so,  where 
the  decree  omitted  the  usual  directions  for  the  parties  to  be  examined  upon 
interrogatories,  &c.,  Lord  Eldon  held,  that  the  decree  might  be  corrected  by 


(a)  1  M.  &  K.  640.  (6)  1  R.  &  M.  486. 

(c)  For  the  method  of  exemplifying  decrees  after  enrolment,  vide  Harr.  Ch.  Pr.  (Ed. 
Newl.)  336. 

(d)  Harr.  323 ;  ib.  348.  (e)  Gore  v.  Pardon,  1  Sch.  &  Lef.  234. 

(/)  Ante,  p.  668. 

(b)  2  Harr.  322;  vide  post,  rehearings  and  appeals. 
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the  insertion  of  the  direction,  (c)  So  where  a  decree,  in  a  creditor’s  suit, 
omitted  the  usual  direction  to  take  an  account  of  the  personal  estate,  his  Lord- 
ship  ordered  it  to  be  inserted,  even  though  the  decree  had  not  been  pronounced 
by  himself,  but  by  the  Master  of  the  Rolls,  (r/) 

It  is,  nevertheless,  to  be  observed,  that  it  is  a  principle  of  the  Court,  that  no 
alteration  can  be  made  in  a  decree  on  motion  without  a  rehearing,  except  in  a 
matter  of  clerical  error  or  of  form,  or  where  the  matter  to  be  inserted  is  clearly 
consequential  on  the  directions  already  given.  Upon  this  ground,  where  the 
decree  directed  a  commission  to  ascertain  the  boundaries  of  prebendal  lands,  a 
motion,  that  the  decree  might  be  extended  to  copyhold  as  well  as  to  freehold 
lands,  which  was  opposed,  was  refused,  (e)  So  where  an  ejectment  was  ordered 
to  be  brought,  without  restraining  the  defendant  from  setting  up  an  outstanding 
term,  the  introduction  of  such  a  restraint  was  not  permitted.  (/)  In  Colman 
v.  Sarell ,  (g-)  Lord  Thurlow  would  not  allow  a  decree  to  be  varied,  by  giving 
P  *688  1  costs  *t0  a  defendant  who  was  a  mere  trustee,  and,  as  such,  would 
L  J  have  been  entitled  to  them  if  they  had  been  asked  for  at  the  hearing. 

And,  in  Brookfield  v.  Bradley ,  (/?)  Sir  John  Leach  declined  to  correct  a  decree, 
in  which  the  error  was  apparent,  because  the  alteration  proposed  would  require 
new  directions  upon  the  corrected  part. 

It  is  to  be  noticed  that,  in  the  two  last  cases,  the  application  was  made  by 
petition,  but  in  Wallis  v.  Thomas ,  Pickard  v.  Mattheson ,  and  others  which 
have  been  referred  to,  the  application  was  by  motion  upon  notice,  (i)  It  seems, 
however,  to  be  doubtful  whether  in  all  cases  where  such  an  alteration  in  a  decree 
is  required,  the  application  should  not  be  made  by  petition,  for,  by  the  45th  of 
Lord  Lyndhurst’s  Orders,  (k)  it  is  provided,  that  clerical  mistakes  in  decrees, 
or  decretal  orders  arising  from  any  accidental  slip  or  omission,  may,  at  any  time 
before  enrolment,  be  corrected  upon  petition  without  the  expense  of  a  rehearing. 

Some  difference  appears  to  exist  in  the  manner  in  which  the  alterations,  per¬ 
mitted  by  the  Court,  are  to  be  made  in  the  decree ;  it  may,  however,  be  col¬ 
lected,  from  what  has  been  said,  that  where  the  alteration  required  is  merely  the 
addition  of  some  direction  which  has  been  omitted,  the  omission  will  be  sup¬ 
plied  by  a  separate  supplemental  order,  without  altering  or  interlining  the 
decree.  (/) 

It  seems,  however,  that  in  cases  of  error  in  the  direction  of  the  decree,  where 
the  alteration  cannot  be  made  by  supplemental  order,  the  Court  will  direct  the 
Registrar  to  attend  with  the  decree  and  make  the  alteration  in  open  Court  which 
the  judge  will  countersign  with  his  initials,  (m) 

In  Hawker  v.  Buncombe ,  ( n )  the  order  appears  to  have  been  that  one  of  the 
Registrars  might  be  directed  to  alter  the  decree.  / 

O  O 

T  *689  1  The  ^ourt  *n  some  cases,  extend  the  indulgence  of  *rectify- 
L  J  ing  decrees  in  which  there  have  been  clerical  rafistakes,  to  decrees 

which  have  been  actually  enrolled.  Thus  in  cases  of  miscasting,  where  the 


(c)  Wallis  v.  Thomas,  7  Ves.  292. 

(g?)  Pickard  v.  Mattheson,  7  Yes.  293;  vide  etiam  Newhouse  v.  Mitford,  12  Yes.  456; 
Lane  v.  Hobbs,  b.  458;  Skrymsher  v.  Northcote,  1  Swanst.  573,  n.  ;  Tomlins  v.  Palk,  1 
Russ.  475;  Hawker  v.  Buncombe,  2  Mad.  391. 

(e)  Willis  v.  Parkinson,  3  Swanst.  233. 

(/)  Brackenbury  v.  Brackenbury,  2  Jac.  &  W.  391. 

(g)  2  Cox.  206.  (h)  2  S.  &  S.  64. 

(i)  Vide  etiam  Willis  v.  Parkinson,  3  Swanst.  233. 

(/r)  Ord.  1828.  Qy.  the  necessity  of  this  order* 1? 

(/)  Lane  v.  Hobbs,  12  Ves.  458;  vide  etiam  Wallis  v.  Thomas,  7  Ves.  292. 

(m)  Tomlins  v.  Palk,  1  Russ.  476  ;  vide  etiam  Skrymsher  v.  Northcote,  1  Swanst.  573  n. 

( n )  2  Mad.  391. 
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matter  demonstratively  appears  upon  the  decree  itself  to  have  been  mistaken,  it 
may  be  explained  and  rectified  by  order;  (o)  so  likewise,  if  some  part  of  the 
decree  be  omitted  in  the  enrolment,  it  may  be  inserted  upon  motion  to  the  Court. 
It  is  to  be  observed,  that  under  the  denomination  of  miscasting  is  not  to  be 
included  any  pretended  miscasting  or  misvaluing,  but  only  error  in  auditing  and 
numbering.  ( p ) 

In  Weston  v.  Haggerston ,  (q)  Lord  Eldon  held  that  all  errors  on  the  face  of 
the  schedules  could  be  rectified  even  after  enrolment,  but  that  there  could  be  no 
correction  except  of  such  apparent  errors ;  and  he,  therefore,  held,  that  no  affi¬ 
davit  introducing  a  new  fact,  after  enrolment,  could  be  permitted.  In  Yow  v. 
Townsend ,  (r)  where  the  Master  had  made  a  mistake  in  his  report,  directing  a 
sum  of  money  to  be  paid  to  two  defendants,  whereas  he  was  ordered  by  the 
decree  to  direct  the  payment  of  it  to  one  only,  the  Court  ordered  the  docketing 
of  the  enrolment  to  be  altered  accordingly.  In  Spearing  v.  Lynn(s )  leave 
was  given  to  amend  the  title  of  an  order  which  appears  to  have  been  enrolled, 
although  the  effect  of  the  alteration  was  to  charge  a  surety  who  had  been  sued 
at  law  under  the  order,  and,  relying  upon  the  mistake  in  the  title  of  the  order, 
had  pleaded  that  there  was  no  such  order. 


SECTION  VI. 

Effect  of  St  at.  I  fy  2  Viet.  c.  110. 

Before  we  proceed  to  point  out  the  means  which  the  practice  of  the  Court 
furnishes  to  enforce  the  execution  of  its  decrees  and  orders,  by  those  who  are 
bound  to  obey  them,  it  is  ^necessary  to  call  the  reader’s  attention  p  *g90  1 
to  certain  alterations  which  have  taken  place  in  the  law  with  regard  h 
to  the  effect  of  decrees  in  equity  upon  the  property  of  those  who  are  subjected 
to  their  operation. 

Formerly  a  decree  in  a  Court  of  Equity,  unless  it  was  for  the  land  itself, 
operated  only  in  personam:  and  the  only  method  of  enforcing  it  was  by  means 
of  what  is  termed  process  of  contempt  against  the  party  disobeying  it,  under 
which  the  party,  if  arrested,  might  be  kept  in  prison  till  he  obeyed.  It  was 
also  competent  to  the  party  claiming  the  benefit  of  the  decree,  where  the  con¬ 
temner  either  could  not  be  arrested  upon  the  process,  or,  having  been  arrested, 
remained  in  prison  without  paying  obedience  to  the  Court,  to  issue  a  writ  of 
sequestration  directing  the  commissioners,  therein  named,  to  sequester  the  per¬ 
sonal  property  of  the  defendant,  and  the  rents  and  profits  of  his  real  estates, 
and  to  keep  him  from  the  enjoyment  of  them,  till  he  has  cleared  his  contempt, 
in  the  same  manner  as  in  the  case  of  a  defendant  who  had  committed  a  con¬ 
tempt  by  not  appearing  and  answering  the  bill.  Originally  this  process  was 
merely  used  as  a  means  of  coercing  the  defendant,  by  keeping  him  out  of  pos¬ 
session  of  his  property  ;  and  the  practice  of  applying  the  money  received  by 
the  sequestrators,  in  satisfaction  of  the  sum  decreed  to  be  paid,  is  of  compara¬ 
tively  modern  origin,  (a)  This,  however,  as  we  shall  see  in  the  next  section, 
has  become  the  usual  course  of  proceeding,  and  the  Court  will  now,  where  a 


(o)  For.  Rom.  184;  Beames’s  Ord.  3.  (p)  Beames’s  Ord.  3. 

(</)  Coop.  Rep.  134  (r)  1  Dick.  59. 

(s)  2  Vem.  376. 

(a)  Vide  Wharam  v.  Broughton,  1  Ves.  182. 
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sequestration  has  been  issued  to  enforce  a  decree  for  the  payment  of  money, 
order  the  sequestrators  to  apply  what  they  have  received,  by  virtue  of  the 
sequestration,  in  satisfaction  of  the  duty  to  be  performed.  Still,  however,  this 
is  only  a  personal  proceeding,  and  does  not  alter  the  nature  of  the  decree, 
which,  being  in  personam ,  abates  by  the  death  of  the  individual  charged,  and 
does  not  affect  his  property  further  than  by  enabling  the  party  claiming  the 
benefit  of  it  to  come  in  pari  passu  with  the  other  creditors,  against  the  personal 
estate.  A  sequestration  may  certainly  be  revived  against  the  personal  repre- 
T  *691  1  sentative  of  the  party,  but  it  cannot  *be  revived  against  his  heir, 
L  J  unless  the  real  estate  is  the  subject  of  the  suit,  so  that,  after  the 

death  of  the  defendant,  the  proceeding  by  sequestration  may  be  a  very  ineffi¬ 
cient  means  of  enforcing  the  demand,  and  certainly  is  not  equal  in  effect  to  a 
judgment  at  law.  It  is  true,  as  stated  by  Lord  Chief  Baron  Gilbert,  ( b )  that 
“a  decree  has  the  same  authority  to  bind  .the  personal  assets  as  a  judgment  at 
law,  and,  therefore,  shall  go  pari  passu  to  be  paid  off  and  discharged,”  (c)  but 
as  the  lien  of  the  judgment  came  in  by  the  statute  of  Westminster,  13  Ed.  1, 
c.  18,  which  only  gives  an  elegit  for  a  moiety  of  the  land,  in  satisfaction  of  the 
debt,  therefore,  that  could  give  no  authority  to  lay  a  sequestration  on  the  real 
estate  for  a  mere  personal  duty,  when  the  heir  is  not  bound  in  the  covenant:  ( d ) 
so  that,  in  cases  where  the  land  is  not  the  subject  matter  of  the  suit,  a  decree 
in  equity  will  not,  according  to  the  law  as  it  existed  before  the  1  &  2  Victoria, 
c.  110,  have  the  same  effect  as  a  judgment  at  law  in  binding  the  real  estate. 
This  defect  in  the  law,  as  regards  decrees  in  equity,  has,  however,  been  reme¬ 
died  by  the  above  statute,  (e)  which  has  provided,  “that  all  decrees  and  orders 
of  Courts  of  Equity,  and  all  rules  of  Courts  of  Common  Law,  and  all  orders 
of  the  Lord  Chancellor  or  of  the  Court  of  Review  in  matters  of  bankruptcy, 
and  all  orders  of  the  Lord  Chancellor  in  matters  of  lunacy,  whereby  any  sum 
of  money,  or  any  costs,  charges,  or  expenses  shall  be  payable  to  any  person, 
shall  have  the  effect  of  judgments  in  the  superior  Courts  of  Common  Law; 
and  the  persons  to  whom  any  such  moneys  or  costs  charges,  or  expenses,  shall 
be  payable,  shall  be  deemed  judgment  creditors,  within  the  meaning  of  the  said 
act.” 

It  is  also  enacted,  that  all  powers  thereby  given  to  the  Judges  of  the  superior 
Courts  of  Common  Law,  with  respect  to  matters  depending  in  the  same  Courts, 
*692  ~1  an(^  may  exercised  by  *Courts  of  Equity  with  respect  to 

d  matters  therein  depending,  and  by  the  Lord  Chancellor,  and  by 


[ 


the  Court  of  Review  in  matters  of  bankruptcy,  and  by  the  Lord  Chancellor  in 
matters  of  lunacy  ;  and  all  remedies  thereby  given  to  judgment  creditors,  are  in 
like  manner  given  to  persons  to  whom  any  moneys  or  costs,  charges,  or  ex¬ 
penses,  are  by  such  orders  or  rules  respectively  directed  to  be  paid. 

The  effect  of  the  above  statute  is  to  give  to  decrees  in  Courts  of  Equity,  pro¬ 
vided  they  have  been  registered  in  the  manner  directed  by  the  act ,(/*)  the  same 
effect  as  the  same  statute  gives  to  judgments  a  law.  And  here  it  is  to  be  ob¬ 
served,  that  the  act  gives  a  much  larger  effect  to  judgments  at  law,  and,  by 
consequence,  to  decrees  or  orders  in  equity,  than  they  before  enjoyed  ;  for,  by 
the  11th  section,  which  expressly  recites  that  4 ‘  the  existing  law  is  defective , 


( b )  For.  Rom.  87. 

(c)  Morrice  v.  Bank  of  England,  Ca.  Temp.  Talb.  217;  3  P.  Wms.  401  n.  S.  C.;  3 
Swanst.  573,  S.  C.;  Martin  v.  Martin,  1  Ves.  214;  Joseph  v.  Mott,  Prec.  in  Chan.  79; 
Bishop  v.  Godfrey,  ib.  179;  Searle  v.  Lane,  2  Vern.  37,  88;  2  Freem.  103,  S.  C.;  Grey 
v.  Chiswell,  9  Yes.  125. 

(d)  Vide  Bligh  v.  Earl  Darnley,  2  P.  Wms.  621;  Astley  v.  Powis,  1  Ves.  496;  Mil¬ 
dred  v.  Robinson,  19  Yes.  588. 

( e )  Sect.  18. 


(/)  Ante,  p.  673. 
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in  not  providing  adequate  means  for  enabling  judgment  creditors  to  obtain 
satisfaction  from  the  property  of  their  debtors ,”  and  “  that  it  is  expedient  to 
give  judgment  creditors  more  effectual  remedies  against  the  real  and  personal 
estate  of  their  debtors  than  they  possess  under  the  existing  law.”  it  is  enacted, 
that  it  shall  be  lawful  for  the  sheriff,  or  other  officer  to  whom  any  writ  of  ele git, 
or  any  precept  in  pursuance  thereof,  shall  be  directed,  at  the  suit  of  any  person, 
upon  any  judgment,  which  at  the  time  appointed  for  the  commencement  of  the 
act  shall  have  been  recovered,  or  shall  be  thereafter  recovered  in  any  action,  in 
any  of  her  Majesty’s  Superior  Courts  at  Westminster ,  to  make  and  deliver 
execution  unto  the  party  in  that  behalf  suing,  of  all  such  lands,  tenements,  rec¬ 
tories,  tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of 
copyhold  or  customary  tenure,  as  the  person  against  whom  execution  is  so 
sued,  or  any  person  in  trust  for  him,  shall  have  been  seised  or  possessed  of,  at 
the  time  of  entering  up  the  said  judgment,  or  at  any  time  afterwards,  or  over 
which  such  person  shall  at  the  time  of  entering  up  such  judgment,  or  at  any 
time  afterwards,  have  any  disposing  power  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit,  in  like  manner  as  the  sheriff 
or  other  officer  may  now  make  and  deliver  execution  *of  one  moiety 


of  the  lands  and  tenements  of  any  person  against  whom  a  writ  of 


[  *693  ] 


efegit  is  sued  out  5  which  lands,  tenements,  rectories,  tithes,  rents,  and  here¬ 
ditaments  by  force  and  virtue  of  such  execution,  shall  accordingly  be  held  and 
enjoyed  by  the  party  to  whom  such  execution  shall  be  so  made  and  delivered, 
subject  to  such  account  in  the  Court,  out  of  which  such  execution  shall  have 
been  sued  out,  as  a  tenant  by  elegit  is  now  subject  to  in  a  Court  of  Equity  : 
and  that  such  party  suing  out  execution,  and  to  whom  any  copyhold  or  cus¬ 
tomary  lands  shall  be  so  delivered  in  execution,  shall  be  liable,  and  is  thereby 
required  to  make,  perform,  and  render  to  the  lord  of  the  manor,  or  other  person 
entitled,  all  such  and  the  like  payments  and  services  as  the  person  against 
whom  such  execution  shall  be  issued,  would  have  been  bound  to  make,  perform, 
and  render,  in  case  such  execution  had  not  issued  ;  and  that  the  party  so  suing 
out  such  execution,  and  to  whom  any  such  copyhold  or  customary  lands  shall 
have  been  so  delivered  in  execution,  shall  be  entitled  to  hold  the  same,  until 
the  amount  of  such  payments,  and  the  value  of  such  services,  as  well  as  the 
amount  of  the  judgment,  shall  have  been  levied ;  and  it  is  also  provided,  that, 
as  against  purchasers,  mortgagees,  or  creditors,  who  shall  have  become  such 
before  the  time  appointed  for  the  commencement  of  the  said  act,  such  writ  of 
elegit  shall  have  no  greater  or  other  effect  than  a  writ  of  elegit  would  have  had 
in  case  the  said  act  had  not  passed. 

The  12th  section  also  provides,  that,  by  virtue  of  any  writ  of  fieri  facias  to 
be  sued  out  of  any  superior  or  inferior  Court,  after  the  time  appointed  for  the 
commencement  of  the  said  act,  or  any  precept  in  pursuance  thereof,,  the  sheriff 
or  other  officer  having  the  execution  thereof,  may  and  shall  seize  and  take  any 
money  or  bank  notes,  (whether  of  the  Governor  and  Company  of  the  Bank  of 
England,  or  of  any  other  bank  or  banker,)  and  any  checks,  bills  of  exchange, 
promissory  notes,  bonds,  specialties,  or  other  securites  for  money,  belonging  to 
the  person  against  whose  effects  such  writ  of  fieri  facias  shall  be  sued  out;  and 
may  or  shall  pay  or  deliver  to  the  party  suing  out  such  execution,  any  money 
or  bank  notes  which  shall  be  so  seized,  or  a  sufficient  part  thereof ;  and  may 
and  *shall  hold  any  such  checks,  bills  of  exchange,  promissory  p  *594  q 
notes,  bonds,  specialties,  or  other  securities  for  money,  as  a  secu-  L  J 

rity  or  securities  for  the  amount  by  such  writ  of  fieri  facias  directed  to  be  levied, 
or  so  much  thereof  as  shall  not  have  been  otherwise  levied  and  raised;  and  may 
sue,  in  the  name  of  such  sheriff  or  other  officer,  for  the  recovery  of  the  sum 
or  sums  secured  thereby,  if  and  when  the  time  of  payment  thereof  shall  have 
arrived :  and  that  the  payment  to  such  sheriff  or  other  officer,  by  the  party 
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liable  on  any  such  check,  bill  of  exchange,  promissory  note,  bond,  specialty, 
or  other  security,  with  or  without  suit,  or  the  recovery  and  levying  execution 
against  the  party  so  liable,  shall  discharge  him  to  the  extent  of  such  payment, 
or  of  such  recovery  and  levy  in  execution,  as  the  case  may  be,  from  his  liability 
on  any  such  check,  bill  of  exchange,  promissory  note,  bond,  specialty,  or  other 
security ;  and  such  sheriff  or  other  officer  may  and  shall  pay  over  to  the  party 
suing  out  such  writ  the  money  so  to  be  recovered,  or  such  part  thereof  as  shall 
be  sufficient  to  discharge  the  amount  by  such  writ  directed  to  be  levied  ;  and  if, 
after  satisfaction  of  the  amount  so  to  be  levied,  together  with  sheriff’s  poundage 
and  expenses,  any  surplus  shall  remain  in  the  hands  of  such  sheriff  or  other 
officer,  the  same  shall  be  paid  to  the  party  against  whom  such  writ  shall  be  so 
issued.  It  is  provided,  however,  that  no  such  sheriff  or  other  officer  shall  be 
bound  to  sue  any  party  liable  upon  any  such  check,  bill  of  exchange,  promis¬ 
sory  note,  bond,  specialty,  or  other  security,  unless  the  party  suing  out  such 
execution  shall  enter  into  a  bond,  with  two  sufficient  sureties,  for  indemnifying 
him  from  all  costs  and  expenses  to  be  incurred  in  the  prosecution  of  such  action, 
or  to  which  he  may  become  liable  in  consequence  thereof,  the  expense  of  such 
bond  to  be  deducted  out  of  any  money  to  be  recovered  in  such  action. 

The  13th  section  of  the  act,  (which  is  framed  for  the  express  purpose  of  giv¬ 
ing  to  judgments  the  effect  of  express  charges  upon  real  estates,)  enacts  that  a 
judgment  already  entered  up,  or  to  be  thereafter  entered  up,  against  any  person 
in  any  of  her  Majesty’s  superior  Courts  at  Westminster,  shall  operate  as  a  charge 
T  *695  1  uPon  lands,  tenements,  rectories,  advowsons,  *tithes,  rents,  and 

L  J  hereditaments,  (including  lands  and  hereditaments  of  copyhold  or 

customary  tenure,)  of  or  to  which  such  person  shall  at  the  time  of  entering  up 
such  judgment,  or  at  any  time  afterwards,  be  seised,  possessed,  or  entitled,  for 
any  estate  or  interest  whatever,  at  law  or  in  equity,  whether  in  possession, 
reversion,  remainder,  or  expectancy,  or  over  which  such  person  shall  at  the 
time  of  entering  up  such  judgment,  or  at  any  time  afterwards,  have  any  dispos¬ 
ing  power  which  he  might,  without  the  assent  of  any  other  person,  exercise  for 
his  own  benefit,  and  shall  be  binding  as  against  the  person  against  whom  judg¬ 
ment  shall  be  so  entered  up,  and  against  all  persons  claiming  under  him  after 
such  judgment;  and  shall  also  be  binding  as  against  the  issue  of  his  body,  and 
all  other  persons  whom  he  might,  without  the  assent  of  any  other  person,  cut 
off  and  debar  from  any  remainder,  reversion,  or  other  interest,  in  or  out  of  any 
of  the  said  lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  heredita¬ 
ments. 

It  is  provided,  also,  by  the  same  section,  that  every  judgment  creditor  shall 
have  such  and  the  same  remedies,  in  a  Court  of  Equity,  against  the  heredita¬ 
ments  so  charged  by  virtue  of  the  said  act,  or  any  part  thereof,  as  he  would  be 
entitled  to  in  case  the  person  against  whom  such  judgment  shall  have  been  so 
entered  up,  had  power  to  charge  the  same  hereditaments,  and  had,  by  writing 
under  his  hand,  agreed  to  charge  the  same  with  the  amount  of  such  judgment 
debt  and  interest  thereon:  but  that  no  judgment  creditor  shall  be  entitled  to  pro¬ 
ceed,  in  equity,  to  obtain  the  benefit  of  such  charge,  until  after  the  expiration 
of  one  year  from  the  time  of  entering  up  such  judgments ;  or,  in  cases  of  judg¬ 
ments  already  entered  up,  or  to  be  entered  up,  before  the  time  appointed  for  the 
commencement  of  the  said  act,  until  after  the  expiration  of  one  year  from  the 
time  appointed  for  the  commencement  of  the  said  act,  and  that  no  such  charge 
shall  operate  to  give  the  judgment  creditor  any  preference  in  case  of  the  bank¬ 
ruptcy  of  the  person  against  whom  judgment  shall  have  been  entered  up,  unless 
such  judgment  shall  have  been  entered  up  one  year  at  least  before  the  bank¬ 
ruptcy:  and  also,  that,  as  regards  purchasers,  mortgagees,  or  creditors  who  shall 
*696  ~1  ^ave  become  such  *before  the  time  appointed  for  the  commence- 

-*  ment  of  the  said  act,  such  judgment  shall  not  affect  lands,  tene- 
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ments,  or  hereditaments,  otherwise  than  as  the  same  would  have  been  affected 
by  such  judgment  if  the  said  act  had  not  passed.  It  is  also  provided  that  noth¬ 
ing  therein  contained  shall  be  deemed  or  taken  to  alter  or  affect  any  doctrine  of 
Courts  of  Equity  whereby  protection  is  given  to  purchasers  for  valuable  con¬ 
sideration  without  notice. 

In  order  to  render  the  operation  of  a  judgment  effective  against  any  stock, 
which  the  person  bound  by  it  may  have  in  the  public  funds  or  in  any  public 
company,  and  to  prevent  the  transfer  of  such  stock  before  the  necessary  steps 
can  be  taken  for  that  purpose,  the  14th  section  enacts,  that  if  any  person  against 
whom  any  judgment  shall  have  been  entered  up  in  any  of  her  Majesty’s  supe¬ 
rior  Courts  at  Westminster,  shall  have  any  government  stock,  funds,  or  annui¬ 
ties,  or  any  stock  or  shares  of  or  in  any  public  company  in  England,  (whether 
incorporated  or  not)  standing  in  his  own  name  in  his  own  right,  or  in  the  name 
of  any  person  in  trust  for  him,  it  shall  be  lawful  for  a  judge  of  one  of  the  supe¬ 
rior  Courts,  on  the  application  of  any  judgment  creditor,  to  order  that  such 
stock,  funds,  annuities,  or  shares,  or  such  of  them,  or  such  part  thereof,  respec¬ 
tively,  as  he  shall  think  fit,  shall  stand  charged  with  the  payment  of  the  amount 
for  which  judgment  shall  have  been  so  recovered  and  interest  thereon;  and  such 
order  shall  entitle  the  judgment  creditor  to  all  such  remedies  as  he  would  have 
been  entitled  to  if  such  charge  had  been  made  in  his  favour  by  the  judgment 
debtor.  It  is  to  be  noticed,  that  the  same  section  directs,  that  no  proceedings 
shall  be  taken  to  have  the  benefit  of  such  charge  until  after  the  expiration  of  six 
calendar  months  from  the  date  of  such  order ;  but  in  order  to  prevent  any  per¬ 
son  against  whom  judgment  shall  have  been  obtained,  from  transferring,  receiv¬ 
ing,  or  disposing  of  any  stock,  funds,  annuities,  or  shares,  thereby  authorized 
to  be  charged  for  the  benefit  of  the  judgment  creditor  under  an  order  of  a  judge, 
it  is  enacted,  (a)  that  every  order  of  a  judge,  charging  any  government  stock, 
funds,  or  annuities,  or  any  stock  or  shares  in  any  public  company,  under  the 
said  act,  *shall  be  made,  in  the  first  instance,  ex  parte ,  and  with-  r-  -1 

out  any  notice  to  the  judgment  debtor,  and  shall  be  an  order  to  k  J 

shew  cause  only;  and  such  order,  if  any  government  stock,  funds,  or  annuities, 
standing  in  the  name  of  the  judgment  debtor  in  his  own  right,  or  in  the  name  of 
any  person  in  trust  for  him,  is  to  be  affected  by  such  order,  shall  restrain  the 
Governor  and  company  of  the  Bank  of  England  from  permitting  a  transfer  of 
such  stock  in  the  meantime,  and  until  such  order  shall  be  made  absolute  or  dis¬ 
charged  ;  and  if  any  stock  or  shares  of  or  in  any  public  company,  standing  in 
the  name  of  the  judgment  debtor  in  his  own  right,  or  in  the  name  of  any  person 
in  trust  for  him,  is  or  are  to  be  affected  by  any  such  order,  shall  in  like  manner 
restrain  such  public  company  from  permitting  a  transfer  thereof ;  and  that  if, 
after  notice  of  such  order  to  the  person  or  persons  to  be  restrained  thereby,  or 
in  case  of  corporations  to  any  authorized  agent  of  such  corporation,  and  before 
the  same  order  shall  be  discharged  or  made  absolute,  such  corporation  or  person 
or  persons  shall  permit  any  such  transfer  to  be  made,  then  and  in  such  case  the 
corporation  or  person  or  persons  so  permitting  such  transfer,  shall  be  liable  to 
the  judgment  creditor  for  the  value  or  amount  of  the  property  so  charged  and  so 
transferred,  or  such  part  thereof  as  may  be  sufficient  to  satisfy  his  judgment; 
and  that  no  disposition  of  the  judgment  debtor,  in  the  meantime,  shall  be  valid 
or  effectual  as  against  the  judgment  creditor  ;  and  further,  that  unless  the  judg¬ 
ment  debtor  shall,  within  a  time  to  be  mentioned  in  such  order,  shew  to  a  judge 
of  one  of  the  said  superior  Courts,  sufficient  cause  to  the  contrary,  the  said 
order  shall,  after  proof  of  notice  thereof  to  the  judgment  debtor,  his  attorney,  or 
agent,  be  made  absolute:  and  it  is  also  provided  that  any  such  judge  shall,  upon 


(a)  Sect.  15. 
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the  application  of  the  judgment  debtor,  or  any  person  interested,  have  full 
power  to  discharge  or  vary  such  order,  and  to  award  such  costs,  upon  such 
application,  as  he  may  think  fit. 

It  is,  however,  enacted,  (a)  that  if  any  judgment  creditor,  who,  under  the 
powers  of  that  act,  shall  have  obtained  any  charge,  or  be  entitled  to  the  benefit 
T  *698  1  any  security’  whatsoever,  shall  ^afterwards,  and  before  the  pro- 

L-  J  perty  so  charged  or  secured,  shall  have  been  converted  into  money 

or  realized,  and  the  produce  thereof  applied  towards  payment  of  the  judgment 
debt,  cause  the  person  of  the  judgment  debtor  to  be  taken  or  charged  in  execu¬ 
tion  upon  such  judgment,  then,  and  in  such  case,  such  judgment  creditor  shall 
be  deemed  and  taken  to  have  relinquished  all  right  and  title  to  the  benefit  of 
such  charge  or  security,  and  shall  forfeit  the  same  accordingly. 

It  is  to  be  observed,  that,  by  the  17th  section,  that  every  judgment  debt  shall 
carry  interest,  at  the  rate  of  4/.  per  cent,  per  annum ,  from  the  time  of  entering 
up  the  judgment,  or  from  the  time  of  the  commencement  of  the  act,  in  cases 
of  judgments  then  entered  up  and  not  carrying  interest,  until  the  same  shall 
be  satisfied  ;  and  such  interest  may  be  levied  under  a  writ  of  execution  on  such 
judgment.’ 


SECTION  VII. 

Of  Enforcing  the  Execution  of  Decrees. 

Until  the  Act  of  Parliament,  which  has  been  discussed  in  the  preceding 
section,  came  into  operation,  the  performance  of  a  decree  or  order  of  the  Court, 
like  the  appearance  of  a  party  to  the  subpoena ,  could  only  be  enforced  by  what 
is  termed  process  of  contempt ;  in  which  respect,  the  proceedings  of  Courts  of 
Equity  differed  materially  from  those  of  Courts  of  Law,  where  the  writs,  by 
which  execution  of  their  judgments  are  compelled,  are  not  founded  upon  any 
contempt  of  the  Court,  committed  by  the  defendant,  but  are  considered  as  a 
means  of  satisfying  the  plaintiff.  For  this  reason  it  is,  that,  at  law,  execution 
cannot  be  had  both  against  the  person  and  the  property  of  the  defendant,  but 
the  plaintiff  is  compelled  to  elect  which  he  will  proceed  against. 

In  equity,  however,  the  case  was  different;  for,  till  the  orders  of  the  10th 
of  May,  1839,  (6)  were  promulgated,  the  process  for  enforcing  obedience  to 
decrees  and  orders  of  the  Court,  was,  in  all  cases,  founded  upon  contempt. 
T  *699  1  ^ose  or(^ers  have  *made  an  important  alteration  in  the  law  of  the 

k  -*  Court,  in  this  respect,  by  providing  the  forms  of  writs  of  fieri 

facias ,  elegit ,  and  venditioni  exponas ,  similar  to  those  adopted  by  Courts  of 
Law,  which  a  party  may  resort  to  for  the  purpose  of  obtaining  satisfaction  of 
any  pecuniary  demand,  to  which  he  may  have  succeeded  in  establishing  his 
right  in  the  Court  of  Chancery  in  the  same  manner  that  a  plaintiff  in  a  Court 
of  Common  Law,  is  empowered  to  sue  out  execution  upon  a  judgment  there 
entered  up. 

These  writs  are  devised,  pursuant  to  the  direction  of  the  statute  1  &,  2  Viet, 
c.  110,  (for  abolishing  arrest  on  mesne  process,  &c.,)  by  which,  as  we  have 
seen,  (c)  the  same  effect  is  given  to  decrees  and  orders  of  Courts  of  Equity , 
&c.,  provided  they  are  duly  entered  with  the  proper  officer  of  the  Court  of 


(a)  Sect.  16. 

(c)  Ante,  p.  691. 


(6)  1  Beavan,  Appx. 
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Common  Pleas,  pursuant  to  the  19th  section,  as  is  given  by  the  act  to  judg¬ 
ments  in  the  superior  Courts  of  Common  Law. 

The  ‘20th  section  of  the  act  directs,  that  such  new  or  altered  writs  shall  be 
sued  out  of  the  Courts  of  Law,  Equity,  and  Bankruptcy,  as  may  be  by  such 
Courts,  respectively,  deemed  necessary  or  expedient  for  giving  effect  to  the  pro¬ 
visions  thereinbefore  contained,  and  in  such  forms  as  the  judges  of  such  Courts, 
respectively,  shall,  from  time  to  time,  think  fit  to  order;  and  that  the  execution 
of  such  writs  shall  be  enforced  in  such  and  the  same  manner  as  the  execution 
of  writs  of  execution  is  now  enforced,  or  as  near  thereto  as  the  circumstances 
of  the  cases  will  admit,  &c. ;  and  it  is  in  pursuance  of  the  authority  conferred 
by  this  section,  that  the  writs  above  mentioned  have,  by  the  orders  of  the  10th 
of  May,  1839,  been  directed  to  issue. 

The  effect  of  these  writs  has  been  mentioned  in  the  preceding  section,  ( b ) 
and  it  is  therefore  merely  necessary,  in  this  place,  to  call  the  reader’s  attention 
to  the  regulations  respecting  them,  which  have  been  promulgated  by  the  above 
orders. 

By  those  orders  it  is  provided,  1st,  that  every  person  to  whom,  in  any  cause 
or  matter  pending  in  the  Court,  any  sum  of  money,  or  any  costs,  have  been 
ordered  to  be  paid,  shall,  *after  the  lapse  of  one  month  from  the  p  *700  ~] 
time  when  such  order  for  payment  was  duly  passed  and  entered,  L  J 

be  entitled,  by  his  clerk  in  Court,  to  sue  out  one  or  more  writ  or  writs  (c)  of 
fieri  facias ,  or  writ  or  writs  of  elegit,  of  the  form  thereinafter  stated,  or  as  near 
thereto  as  the  circumstances  of  the  case  may  require. 

2ndly.  That  upon  every  such  order,  thereafter  to  be  entered,  the  entering 
clerk  of  the  Court,  in  whose  division  the  same  may  be,  shall,  at  the  request  of 
the  party  leaving  the  same,  mark  the  day  of  the  month  and  year  on  which  the 
same  shall  be  left  for  entry,  and  no  writ  of  fieri  facias  or  elegit  shall  be  sued 
out  upon  any  such  order,  unless  the  date  of  such  entry  shall  be  so  marked 
thereon  as  aforesaid. 

3rdly.  That  such  writs,  when  sealed,  shall  be  delivered  to  the  sheriff  or 
other  officer  to  whom  the  execution  of  the  like  writs  issuing  out  of  the  superior 
Courts  of  Common  Law  belongs,  and  shall  be  executed  by  such  sheriff  or  other 
officer,  as  nearly  as  may  be,  in  the  same  manner  in  which  he  doth  or  ought  to 
execute  such  like  writs;  and  such  writs,  when  returned  by  such  sheriff  or  other 
officer,  shall  be  delivered  to  the  clerks  in  Court,  by  whom  respectively  they 
were  sued  out,  or  be  left  at  their  respective  seats,  and  shall  thereupon  be  filed 
as  of  record  in  the  office  of  the  Six  Clerks  of  this  Court.  And  that,  for  the 
execution  of  such  writs,  such  sheriff  or  other  officer  shall  not  take  or  be  allowed 
any  fees  other  than  such  as  are  or  shall  be,  from  time  to  time,  allowed  by  law¬ 
ful  authority  for  the  execution  of  the  like  writs  issuing  out  of  the  superior  Courts 
of  Common  Law. 

4thly.  That  if  it  shall  appear,  upon  the  return  of  any  such  writ  of  fieri 
facias ,  as  aforesaid,  that  the  sheriff  or  other  officer  hath,  by  virtue  of  such 
writ,  seized  but  not  sold  any  goods  of  the  person  ordered  to  pay  such  sum  of 
money  or  costs,  as  aforesaid,  the  person  to  whom  such  sum  of  money  or  costs 
are  payable,  shall,  immediately  after  such  writ  with  such  return  shall  be  filed  as 
of  record,  be  at  liberty,  by  his  clerk  in  Court,  to  sue  out  a  writ  of  venditioni 
exponas ,  in  the  form  thereinafter  ^stated,  or  as  near  thereto  as  the  p  *70  ^  1 

circumstances  of  the  case  may  require.  L  1  -* 

5thly.  That  on  every  such  writ  of  fieri  facias  and  elegit ,  so  to  be  issued  as 
aforesaid,  there  shall  be  indorsed  the  words,  “  By  the  Court,”  and  also  there- 


( [b )  Ante ,  p.  692,  693. 

(c)  For  the  form  of  these  writs,  vide  1  Beavan. 
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under,  the  calling  and  place  of  residence  of  the  party  against  whom  such  writ 
shall  be  issued,  and  also  the  name  and  residence  or  place  of  business  of  the 
solicitor  at  whose  instance  the  same  shall  be  issued,  and  the  name  of  the  clerk 
in  Court  issuing  the  same  ;  and  that  every  such  writ  be  also  indorsed  for  the 
sum  to  be  levied,  according  to  the  form  used  upon  like  writs  issuing  out  of  the 
superior  Courts  of  Common  Law. 

6thly.  That  for  every  such  writ  of  fieri  facias  or  venditioni  exponas ,  so  to 
be  issued  as  aforesaid,  there  shall  be  allowed  to  the  clerk  in  Court  issuing  the 
same  the  sum  of  eighteen  shillings  and  seven  pence ;  and  for  every  such  writ 
of  elegit ,  the  sum  of  one  pound  ten  shillings  ;  and  that  there  be  allowed  to  the 
solicitor,  at  whose  instance  any  such  writ  of  fieri  facias ,  elegit ,  or  venditioni 
exponas ,  shall  be  issued,  the  sum  of  six  shillings  and  eight  pence,  for  instruc¬ 
tions  for  the  said  writ ;  and  that  there  also  be  allowed  to  such  solicitor  the  fur¬ 
ther  sum  of  six  shillings  and  eight  pence,  for  attending  to  procure  a  warrant, 
and  for  attending  to  instruct  the  officer  charged  with  the  execution  of  such  writ. 

It  is  to  be  observed,  that  the  above  orders  and  writs  do  not  supersede  the 
ordinary  remedies  of  the  Court  for  enforcing  its  decrees  and  orders,  and  that, 
in  fact,  they  are  only  applicable  to  cases  in  which  money  or  costs  are  decreed 
or  ordered  to  be  paid  by  one  party  to  another ;  they  are,  consequently,  totally 
inapplicable  to  cases  where  any  other  act  is  ordered  to  be  done  by  a  party,  or 
even  to  cases  of  orders  for  payment  of  money  into  the  name  of  the  Accountant 
General  of  the  Court  ;  orders  or  decrees  of  this  description  must,  therefore, 
still  be  enforced  by  the  ordinary  process  of  contempt.  ( d ) 


[  *702  ] 


^Before  a  party  can  be  said  to  have  incurred  such  a  contempt  as 
will  authorize  the  issue  of  process  against  him,  it  is  necessary  that 
he  should  have  been  served  with  a  mandate,  under  the  great  seal,  commanding 
him  to  do  what  the  Court  requires  of  him ;  for  the  offence  committed  is  the  not 
paying  obedience  to  the  great  seal,  (e)  Thus,  where  a  defendant  is  required  to 
appear  and  answer,  he  must,  previously  to  the  issuing  of  an  attachment  against 
him  for  non-appearance,  have  been  duly  served  with  the  writ  of  subpoena , 
which,  till  a  very  recent  period,  was  always  issued  under  the  great  seal ;  and 
so  where  he  is  required  to  obey  a  decree  or  order  of  the  Court,  he  must,  before 
he  can  be  brought  into  contempt  for  not  obeying  it,  be  served  with  a  writ  under 
the  great  seal  commanding  his  obedience,  and  the  mere  service  of  a  copy  of  the 
decree  or  order,  without  such  a  writ,  will  not  be  sufficient. 

The  writ,  thus  served,  is  termed  a  writ  of  execution,  and  after  reciting  the 
order  or  decree  of  the  Court,  (be  it  final  or  interlocutory,)  or  the  substance 


(1 d )  It  is  to  be  recollected,  that,  by  the  16th  sect,  of  the  1  &  2  Viet.  c.  110,  it  is  pro¬ 
vided,  that  if  any  judgment  creditor,  who,  under  the  powers  of  the  act,  shall  have  obtained 
any  charge,  or  be  entitled  to  the  benefit  of  any  security  whatsoever,  shall  afterwards,  and 
before  the  property  so  charged  or  secured  shall  have  been  converted  into  money  or  realized, 
and  the  produce  thereof  applied  towards  payment  of  the  judgment  debt,  cause  the  person  of 
the  judgment  debtor  to  be  taken  or  charged  in  execution  upon  such  judgment,  then,  and  in 
such  case,  such  judgment  creditor  shall  be  deemed  and  taken  to  have  relinquished  all  right 
and  title  to  the  benefit  of  such  charge  or  security,  and  shall  forfeit  the  same  accordingly  ;  so 
that,  although  Courts  of  Equity  do  not  enforce  their  judgments  by  ca.  sa.,  as  the  Courts  of 
Law,  but  merely  by  process  of  contempt,  upon  which  a  party  in  default  may  be  arrested, 
for  not  obeying  the  order  of  the  Court,  yet  as  such  process  is  generally  considered  as  in  the 
nature  of  an  execution,  it  is  probable,  that  it  will  be  held  that,  upon  the  equity  of  the  sta¬ 
tute,  a  party  arresting  another  upon  such  process  to  enforce  the  performance  of  a  decree, 
will  have  deprived  himself  of  the  benefit  of  the  statute. 

(e)  For.  Rom.  166. 
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thereof,  or  of  some  part  thereof,  requires  obedience  to  so  much  of  the  ordering 
part  as  is  recited  in  the  writ,  and  concerns  the  party  to  perform,  (f)  It  appears 
to  have  been  considered,  formerly,  that  it  was  necessary,  before  suing  out  a 
writ  of  execution,  to  have  the  decree  or  order  enrolled,  (g)  and  that  a  party  could 
not  have  the  writ  upon  the  decretal  order  only  drawn  up,  except  in  regard  of 
his  poverty,  or  some  other  cause,  the  Court  should  think  fit  so  *to  p  *703  "1 

order,  on  petition  or  motion  ;  ( li )  since  that  time,  however,  the  c  d 

practice  of  enrolling  decrees,  has  been  comparatively  little  resorted  to,  and  writs 
of  execution  are,  nevertheless,  constantly  issued  without  order,  upon  the  decree 
being  passed  and  entered ;  nor  does  there  seem  to  be  any  reason  why  the 
enrolment  of  a  decree  or  order  should  be  required,  as  the  foundation  for  the 
issue  of  process  in  this  Court,  any  more  than  the  enrolment  of  a  judgment  is 
necessary  to  authorize  the  issuing  of  execution  in  Courts  of  Law.  (i) 

Writs  of  execution  appear  to  be  of  two  sorts,  the  ordinary  or  long  writ  and 
the  short  writ. 

The  ordinary  writ  formerly  embodied  the  whole  decree  or  order  which  it  was 
intended  to  enforce,  (k)  but  the  practice  of  reciting  the  whole  decree  in  the  writ 
having  been  found  very  inconvenient  and  expensive,  it  was  provided,  by  Lord 
Coventry’s  Orders,  (/)  that  from  thenceforth,  unless  the  party  that  sued  out  such 
writ  should  desire  that  the  whole  decree,  as  it  is  signed  and  enrolled,  be  therein 
recited,  the  writ,  if  it  be  only  for  the  payment  of  money ,  shall  make  no  other 
recital  but  this  : — Cum  per  quocldam  deeretum  in  cur :  cancellarise — die — anno 
reginx — ordinal:  et  adjudical :  existit  quod  tu  solveres  A.  B.  cent:  libr: 
legal:  monet :  aug:  tibi  pr secip :  et  firmit :  injung :  mandam :  quod prxdic- 
tum  cent :  libr :  proefato  A.  B.  debito  modo :  et  hoe  mullatenus  omit ,  fyc.,  (w») 
since  that  period  writs  of  execution  of  orders  or  decrees  for  payment  of  money 
to  a  party,  have  been  in  the  form  thus  prescribed.  It  seems,  however,  to  have 
been  considered,  in  one  case,  (n)  that  it  was  necessary,  where  a  decree  embraced 
other  objects  than  the  payment  of  money,  to  have  a  previous  order  to  warrant 
a  writ  of  execution  of  that  part  only  which  related  to  the  money  ;  but  this  is 
clearly  inconsistent  with  the  terms  of  the  order  above  recited,  and  also  with  the 
decision  of  the  Court  in  a  previous  case,  (0)  and  the  present  practice  is  to  issue 
them  without  a  previous  order. 

*It  is  to  be  noticed,  however,  that  the  form  prescribed  by  the  p  *704  1 

above  order,  extends  only  to  cases  of  decrees  or  orders  for  the  pay-  *- 
ment  of  money  by  a  party  to  a  party ,  and  that,  therefore,  a  partial  writ  of 
execution  of  any  other  part  of  a  decree  than  that  which  relates  to  the  payment 
of  money,  cannot  strictly  be  bad  ;  but  the  difficulty  arising  from  this  circum¬ 
stance  is  obviated,  in  practice,  by  obtaining  what  is  called  a  short  order  ;  that 
is,  an  order  requiring  the  performance  of  the  particular  part  of  the  decree  which 
it  is  intended  to  enforce,  within  a  specified  period,  and  then,  upon  default  made 
in  complying  with  the  terms  of  that  order,  enforcing  the  performance  of  it  by  a 
writ  of  execution  commanding  obedience  to  that  order  only. 

A  short  order  of  this  nature,  is  necessary  in  all  cases  in  which  it  is  intended 
to  enforce  the  immediate  performance  of  one  or  more  parts  of  a  decree,  (except 
it  be  a  direction  for  the  payment  of  money  to  a  party ,  in  which  case,  as  we 
have  seen,  a  partial  writ  of  execution  may  issue  without  a  previous  short  order:) 
therefore,  wherever  it  is  wished  to  enforce  the  transfer  of  stock  in  the  public 
funds,  either  to  a  party  or  into  the  name  of  the  Accountant  General  of  the 


(/)  Prac.  Reg.  205.  (g)  Ibid. 

(A)  Prac.  Reg.  205;  Lord  Red.  84.  (i)  Ante ,  p.  215. 

(k)  For.  Rom.  191.  (/)  Beames’s  Ord.  76. 

( m )  Vide  Curs.  Cane.  175.  (n)  Parkins  v.  Morris,  2  Dick.  689. 

(0)  Harvey  v.  E.  I.  Company,  Prec.  in  Chan.  129. 
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Court,  or  the  payment  of  money  to  the  Accountant  General,  or  the  performance 
of  any  other  act  directed  by  the  decree,  it  is  necessary,  in  the  first  instance,  to 
procure  a  short  order  directing  it  to  be  d.one  on  or  before  a  certain  day.  For  this 
purpose,  the  practice  is  to  move  that  the  party  may  do  the  act  required,  either 
on  a  day  specified  in  the  notice  of  motion,  or  within  a  certain  lime,  (viz :  a 
week,)  after  being  served  with  a  writ  of  execution  of  the  order  to  be  made 
upon  the  motion.  The  latter  is  the  most  convenient  course,  where  there  is  any 
doubt  as  to  the  possibility  of  serving  the  party  with  the  writ  within  a  specified 
time,,  as  it  obviates  the  necessity,  in  case  the  party  should  not  be  served  within 
the  time  fixed,  of  applying  to  the  Court  for  another  short  order,  which  must 
always  be  done  where  a  time  is  limited  by  the  order  for  the  performance  of  an 
act,  and  the  party  cannot  be  served  with  a  writ  of  execution  of  the  order  within 
that  time. 


T  *705  1  ^  ma^  °^serve(^’  here,  that  although  in  decrees  or  decretal 

L  J  Orders,  it  is  not  generally  usual  to  specify  the  time  for  the  perform¬ 

ance  of  any  particular  act,  the  case  is  different  with  regard  to  interlocutory  orders 
made  upon  motion  for  the  payment  of  money  into  the  name  of  the  Accountant 
General ;  in  such  cases  the  practice  was  formerly  to  order  the  money  to  be  paid 

forthwith,  but  in  Higgins  v.  - ,  ( p )  Lord  Eldon  directed,  as  a  general  rule, 

that,  in  future,  upon  these  motions,  a  day  should  be  named:  and  said  that  where 
an  order  is  obtained  to  pay  money  into  the  bank,  at  a  given  time,  the  Court  will 
inquire  whether  there  has  been  any  former  order,  and,  if  there  has,  will  make 
the  party  shew  cause  why  he  shall  not  pay  interest.  (</) 

To  obtain  a  writ  of  execution,  whether  of  a  decree  or  of  the  short  order,  the 
decree  or  order  intended  to  be  enforced,  duly  passed  and  entered,  or  an  office 
eopy  duly  marked,  is  left  with  the  clerk  in  Court  of  the  party  who  makes  out 
the  writ,  which  he  procures  to  be  sealed.  The  writ  is  carefully  examined  with 
the  order,  by  the  solicitor,  who  causes  as  many  copies  of  it,  on  plain  paper,  to 
be  made  and  served,  as  there  are  parties  against  whom  he  proposes  to  enforce 
the  order,  (r)  This  is  done  in  order  that  he  may  have  a  copy  of  the  writ  to 
serve  upon  each. 

Generally,  a  writ  of  execution,  in  order  to  operate  as  a  foundation  for  pro¬ 
cess  of  contempt,  should  be  served  upon  the  party  in  person,  ( s )  although,  in 
some  cases,  where  the  writ  has  been  left  with  a  servant,  and  it  afterwards 
appears  to  have  come  to  the  party’s  hands,  it  has  been  held  to  be  sufficient. (/) 

Personal  service  is  effected  by  serving  the  party  with  a  copy  of  the  writ,  and 
shewing  him  the  writ  itself  under  seal.  Where  the  writ  of  execution  is  of  a 
decree  or  order  for  payment  of  money  to  a  party,  if  the  party  to  receive  the 
money  does  not  serve  it  himself,  so  that  he  may,  by  the  immediate  authority 
of  the  decree,  receive  the  money,  it  will  be  necessary  that  the 
^person  who  does  serve  it  should  have  and  shew  to  the  party  on 
whom  he  serves  it,  a  letter  of  attorney  from  the  person  to  receive  the  money, 
and  he  must  also  make  a  demand  of  the  money. (u)  This,  as  we  have  before 
seen,  is  necessary  in  cases  of  decrees  for  the  foreclosure  or  redemption  of  mort¬ 
gages,  before  a  final  order  can  be  obtained,  (a?)  and  it  is  equally  necessary  in  all 
cases  where  money  is  ordered  to  be  paid  to  a  party  himself.  Where  the  money 


C  "706  ] 


( p )  8  Yes.  382. 

(q)  By  the  act  for  the  Abolition  of  Imprisonment  for  Debt,  every  judgment  debt  to  which 
a  final  decree  of  a  Court  of  Equity  is  rendered  equal,  carries  interest  at  the  rate  of  4  per  cent, 
per  annum,  from  the  time  of  entering  up  the  judgment,  1  &  2  Viet.  110,  s.  17. 

(r)  1  Smith.  429.  ( s )  2  Harr.  331. 

(t)  Prac.  Reg.  208.  ( u )  2  Harr.  331. 

( x )  Ante ,  p. 
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is  not  to  be  paid  to  the  party  himself,  but  into  the  name  of  the  Accountant  Gen¬ 
eral  of  the  Court,  or  where  any  thing  else  is  to  be  done,  such  as  the  transfer  of 
stock,  <fec.,  no  demand  is  necessary. 

But  although  the  rules  of  the  Court  will  not,  in  strictness,  permit  process  of 
contempt  to  issue  for  disobedience  of  a  writ,  except  where  a  party  has  been 
personally  served  with  it,  yet  these  rules  will  be  dispensed  with  under  circum¬ 
stances,  and  a  substituted  service  will  be  permitted  upon  the  clerk  in  Court  of 
the  party  to  be  served.  Thus  where  the  party  absconds,  to  avoid  service,  ( y ) 
or  is  not  to  be  found,  (z)  or  keeps  his  door  locked,  and  only  appears  at  his 
window,  (zz)  the  Court  will,  upon  affidavit  of  the  facts,  order  service  of  the 
decree  or  order,  and  of  the  writ  of  execution,  upon  the  clerk  in  Court,  to  be 
good  service. 

It  is  to  be  observed,  that  the  reason  for  requiring  personal  service  previously 
to  the  issuing  of  process  of  contempt,  is  chiefly  to  prevent  surprise:  and  that, 
therefore,  wherever  it  can  be  shewn  that  the  party  is  not  likely  to  be  taken  by 
surprise,  the  Court  will  order  service  upon  his  clerk  in  Court  to  be  good  ser¬ 
vice  ;  thus,  where  a  defendant  was  present  in  Court  when  the  decree  was 
pronounced,  and  afterwards  kept  out  of  the  way,  the  Court  ordered  substituted 
service  of  the  decree  and  writ  upon  her  clerk  in  Court,  ( a )  as  it  did  also  in  Be 
Manneville  v.  Be  Manneville ,  ( b )  where  the  party  had  declared  that  he  would 
not  obey  the  order. 

It  is  said,  in  a  book  of  authority,  (c)  that  “where  a  defendant  p  *797  q 
*was  not  to  be  found,  and  it  was  thereupon  ordered  that  service  of  L  /  -* 

a  decretal  order  and  writ  of  execution  on  the  clerk  in  Court  should  be  good,  it 
was  held,  per  cur.,  that  the  shewing  them  and  leaving  a  copy  thereof  with  the 
clerk’s  agent,  at  his  seat  in  the  office,  was  sufficient:  nor  needs  there,  (in  such 
a  case,)  a  letter  of  attorney  to  receive  money  decreed  to  bring  the  defendant 
into  contempt ;  for  the  clerk  is  not  to  pay  the  money,  but  to  give  his  client 
notice  to  do  it.”  It  seems,  however,  from  the  opinion  expressed  by  Lord 
Eldon,  in  Furrow  v.  White ,  ( d )  that  when  the  decree  is  for  payment  of  money 
and  the  defendant  absents  himself,  the  order  should  be  for  service  upon  the  clerk 
in  Court,  and  also  at  his  dwelling  house. 

It  is  to  be  observed,  that  the  Court  never  makes  an  order  for  service  of  a 
writ  of  execution  at  the  dwelling  house  of  the  party,  without  coupling  it  with 
an  order  for  service  upon  his  clerk  in  Court,  as  the  party  may  be  out,  and  the 
clerk  in  Court  is  supposed  to  be  likely  to  know  where  he  is  better  than  any 
one  else,  (e) 

In  Tyssen  v.  Ward ,  (/)  where  a  defendant  had  secreted  himself  to  avoid 
the  service  of  a  subpoena  for  costs,  and  his  clerk  in  Court  was  dead,  it  was 
ordered  that  the  service  of  the  label  of  the  subpoena,  for  costs,  on  the  defend¬ 
ant’s  solicitor  personally,  and  leaving  the  body  at  the  defendant’s  place  of  abode, 
should  be  good  service.  It  seems,  however,  that  the  proper  course,  where  the 
defendant  absconds  or  keeps  out  of  the  way  to  avoid  service,  and  his  clerk  in 
Court  is  dead,  is  to  sue  out  a  subpoena  to  name  a  new  clerk  in  Court,  and  to 
procure  an  order  that  service  of  the  subpoena  upon  the  solicitor  of  the  party 
may  be  good  service;  (g)  and  then,  if  no  clerk  in  Court  is  appointed,  an  order 
may  be  obtained,  upon  affidavit  of  the  party’s  still  continuing  to  abscond,  &c., 


(?/)  Edwards  v.  Poole,  cited  12  Yes.  205.  ( z )  Prac.  Reg.  207. 

(zz)  Henley  v.  Brooke,  cited  12  Yes.  204.  (a)  Rider  v.  Kidder,  12  Yes.  202. 

(6)  lb.  203.  (c)  Prac.  Reg.  207. 

(rf)  J.  &  W.  643.  (e)  Ibid.  645. 

(/)  1  Dick.  166. 

(g)  Ratcliff  v.  Roper,  1  P.  Wms.  420;  Francklyn  v.  Colhoun,  12  Yes.  2. 
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With  respect  to  the  costs  of  a  writ  of  execution,  it  seems  that 
J  *the  party  suing  it  out  is  not  entitled  to  any  costs,  unless  the  writ  is 


that  service  of  the  decree  and  writ  of  execution  upon  the  solicitor  may  be  good 
service,  (/i) 

[  *708 

disobeyed,  and  an  attachment  for  contempt  issues,  upon  which  the  party  is 
arrested,  which  will  entitle  the  party  suing  out  the  writ  to  the  costs,  (i)  It  is 
to  be  observed,  however,  that  although  when  the  attachment  has  been  executed, 
the  party  issuing  the  writ  of  execution  will  be  considered  entitled  to  his  costs, 
the  mere  issuing  of  the  attachment  will  not  be  sufficient,  ( k )  and  that  if,  after 
the  arrest,  the  plaintiff  accepts  the  money  ordered  to  be  paid,  without  insisting 
upon  having  the  costs  of  the  writ  before  the  defendant  is  liberated,  he  will  lose 
his  claim  to  them.  (/)  The  proper  course  to  be  pursued  where  a  defendant  is 
in  custody  upon  an  attachment  for  not  obeying  an  order  to  pay  money,  is  to 
move  that  it  be  referred  to  a  Master  to  compute  interest  on  the  principal  sum, 
and  to  tax  the  costs  of  the  proceedings  to  enforce  the  order,  and  that  the  de¬ 
fendant  be  not  liberated  until  the  principal,  interest,  and  costs  be  paid,  (m) 


If  the  party  who  has  been  served  with  a  writ  of  execution  does  not  pay 
obedience  to  the  decree  or  order,  the  proper  course,  if  he  is  not  entitled  to  pri¬ 
vilege  of  Parliament,  is  to  take  out  all  the  processes  of  contempt  against  him, 
such  as  attachment,  attachment  with  proclamation,  commission  of  rebellion, 

T  *709  1  serSeant'al"arms’  &c*  (w)  ‘And  where  the  party  is  taken  upon 
L  J  any  *of  these  processes,  he  is,  in  strictness,  to  be  straightly  com¬ 

mitted  to  prison,  and  not  to  be  at  liberty  till  he  hath  performed  such  part  of  the 
decree  as  is  presently  to  be  done,  and  given  security,  by  recognizance  with 
sureties,  if  the  Court  shall  so  order,  to  perform  the  other  part  of  the  decree, 
(if  any  be  to  be  performed,)  at  future  days  and  times  appointed.’  (o) 


The  process  of  contempt  against  a  party  for  disobedience  of  a  decree,  differs 
very  little  from  the  process  issued  for  a  contempt  in  not  appearing  and  answer- 
ing. 


(h)  Shillabar  v.  Langdon,  ib.  3  notis.  (£)  Beames  on  Costs,  244. 

( k )  Salmon  v.  Willis,  ib.  389.  (/)  Collins  v.  Crumpe,  3  Mad.  390. 

(m)  Ibid,  notis. 

(n)  It  is  stated,  by  Lord  Chief  Baron  Gilbert,  (For.  Rom.  84,)  ‘that  about  fourteen  or 
fifteen  years  ago  they  began  to  shorten  the  process  in  execution  of  the  decree,  for  if  they 
must  begin  with  the  attachment,  proclamation,  commission  of  rebellion,  and  spend  all  the 
process,  it  would  be  a  year’s  time  before  the  decree  could  be  executed  so  as  the  plaintiff 
could  have  any  effect  of  his  suit ;  and,  therefore,  they  proceeded  to  serve  the  defendant  with 
a  copy  of  the  decree,  and,  upon  affidavit  of  service  and  refusal  to  obey  the  decree,  they 
moved  that  he  might  stand  committed ;  and  the  practice  was  immediately  to  commit  him  to 
the  Fleet ;  and  upon  a  return  of  non  est  inventus ,  by  the  Warden  of  the  Fleet,  the  Court 
ordered  a  sequestration.  That  was  complained  of  by  the  sergeant-at-arms,  so  that  now  the 
practice  is  that  they  must  either  spend  the  whole  process  of  the  Court,  or  upon  affidavit  of 
service  of  the  decree,  move  for  an  order  that  the  defendant  should  stand  committed  for  dis¬ 
obedience,  and  upon  that  order  he  may  move  for  a  sergeant-at-arms,  and  upon  his  return  of 
non  est  inventus ,  he  may  move  for  a  sequestration.’  His  Lordship  then  goes  on  to  state 
reasons  why  this  short  course  of  proceeding  is  justifiable,  but  it  does  not  appear  that  it  is 
now  the  practice  to  resort  to  it,  except  in  certain  cases  in  which  a  proceeding  somewhat 
similar  is  resorted  to,  after  the  decree  has  been  carried  into  the  Master’s  office,  for  the  pur¬ 
pose  of  enforcing  the  production  of  documents  or  the  examination  of  a  party  upon  interro¬ 
gatories  pursuant  to  the  decree,  which  will  be  noticed  in  their  proper  place.  Vide  post  Chap, 
xxv.  Proceedings  under  Decrees. 

(o)  2  Harr.  ed.  1808,  333. 
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The  first  step  in  the  process  is  a  writ  of  attachment,  the  form  of  which  is 
the  same  with  that  on  mesne  process,  ( p )  but  the  indorsement  explains  the  pur¬ 
pose  for  which  it  was  issued,  ( q )  w'hich  is  also  the  case  when  the  attachment 
is  for  non-payment  of  costs,  (r)  This  writ  issues  without  order,  upon  the 
mere  filing  of  an  affidavit  of  the  due  service  of  the  writ  of  execution  and  of 
the  default,  and  is  subject  to  the  same  rules,  with  regard  to  its  execution  and 
return,  as  an  attachment  in  mesne  process,  which  have  been  fully  discussed  in 
a  former  part  of  this  treatise.  (s) 

It  is  to  be  observed,  however,  that  an  attachment  for  non-performance  of  a 
decree,  is  not,  like  an  attachment  for  not  appearing  or  answering,  a  bailable 
process,  and  that  the  party,  when  taken  upon  it,  must  be  committed  to  prison, 
and  not  suffered  to  go  at  large.  And  it  seems,  that  if,  after  arresting  a  defend¬ 
ant  upon  an  attachment  for  not  obeying  a  decree  or  order  for  payment  of  money, 
the  sheriff  suffers  him  to  go  at  large,  the  sheriff  himself  will  be  ordered,  upon 
motion,  to  pay  the  money.  (£)  In  Solly  v.  Greathead ,  (w)  a  similar  order 
was  made  by  Lord  *Eldon,  who  ordered  a  sheriff  not  only  to  pay  r-  -1 

the  money  for  which  the  attachment  was  issued,  but  the  costs  of  *-  /  J 

the  contempt  incurred  by  the  party  and  of  the  application. 

Upon  a  return  of  cepi  corpus ,  by  the  sheriff,  the  party  issuing  the  attach¬ 
ment  must,  if  he  wishes  to  obtain  a  sequestration  against  him,  obtain  a  writ  of 
habeas  corpus  cum  causis ,  (2?)  upon  which  he  will  be  brought  up  to  the  Court, 
and,  upon  motion,  ordered  to  be  turned  over  to  the  Fleet  prison,  in  the  same 
manner  as  where  he  is  brought  up  on  an  attachment  on  mesne  process. 


Upon  the  return  of  non  est  inventus  to  an  attachment,  an  attachment  with 
proclamations  is  the  next  process  to  enforce  obedience  to  a  decree  or  order,  [y) 
The  form  of  this  writ  is  the  same  with  that  of  the  attachment  with  procla¬ 
mation  in  mesne  process,  with  the  exception  of  the  indorsement,  which  ex¬ 
plains  the  purpose  for  which  it  is  issued ;  and  it  is  sued  out,  executed,  and 
returned  in  the  same  manner  as  the  corresponding  writ  in  mesne  process  :  (z) 
like  the  ordinary  attachment,  it  is  not  a  bailable  process,  and,  upon  a  return  of 
cepi  corpus ,  the  party  arrested  must  be  brought  up  to  the  Court,  by  habeas 
corpus ,  and  turned  over  to  the  Fleet  prison. 


If  the  return  to  the  writ  of  attachment  with  proclamations,  is  non  est  inven¬ 
tus ,  a  commission  of  rebellion  issues  :  this,  also,  is  not  strictly  a  bailable 
process,  and  it  is  governed  by  the  same  rules  of  practice  as  the  same  writ 
when  issued  in  mesne  process,  (a) 

When  the  party  is  arrested,  he  must  be  brought  to  the  bar  of  the  Court  by 
one  of  the  commissioners,  and  then  an  order  may  be  obtained  for  his  committal 
to  the  Feet. 


(p)  Ante,  v.  1,  p.  573.  (y)  1  Harr.  ed.  1808,  122. 

(r)  Ibid.  (s)  Vide  Ante,  v.  1,  578,  and  seq. 

(t)  Levett  v.  Letteney,  Beames  on  Costs,  Appx.  352. 

( u )  lb.  353;  vide  etiam  Anon.  11  Yes.  170.  S.  C. 

(a:)  A  Messenger  is  never  sent  upon  such  occasions ;  that  officer  being  employed  only 
where  a  party  is  not  in  custody.  Vide  ante,  vol.  1,  p.  602. 

(y)  The  stat.  1  Wm.  4,  c.  36,  s.  15,  Rule  1,  does  not  apply  to  process  of  contempt  to 
#nforce  obedience  to  a  decree. 

(z)  Vide  v.  1,  605. 


(a)  Ante,  v.  1,  610. 
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It  seems,  however,  that  if  the  arrest  takes  place  in  vacation,  when  the  Court 

T  *711  1  *s  no1,  commiss>oners  may  either  *take  bail  for  the  ap- 

L  J  pearance  of  the  party,  at  their  discretion,  or  lodge  him,  either  in 

the  Fleet  prison  or  in  the  custody  of  the  sheriff  of  the  county  where  he  is 
arrested,  for  safe  keeping,  and  that  they  ought  not  either  to  keep  him  in  their 
own  houses  or  allow  him  to  go  at  large.  ( b ) 

Upon  a  return  of  non  est  inventus  to  a  commission  of  rebellion,  the  sergeant- 
at-arms  must  be  sent  to  arrest  the  party  and  bring  him  to  the  Court.  The 
method  of  applying  for  the  order  to  send  this  officer,  and  the  course  of  pro¬ 
ceeding  consequent  upon  the  order,  are  the  same  as  those  already  pointed  out.(c) 
If  the  party  is  taken  by  the  sergeant-at-arms ,  he  must  be  brought  up  to  the 
Court,  and  then,  upon  motion,  he  will  be  handed  over  to  the  custody  of  the 
warden  of  the  Fleet.  If  the  sergeant:at-arms  finds  the  party  already  in  custody, 
he  must  lodge  a  detainer  against  him  at  the  prison  where  he  is  confined,  and 
make  a  return  of  his  having  so  done  to  the  Court,  whereupon  the  party  may  be 
brought  up  by  habeas  corpus  cum  causa  and  handed  over  to  the  Fleet.  ( d ) 


If  the  sergeant-at-arms  is  unable  to  arrest  the  party  against  whom  the  decree 
is  made,  he  must  return  non  est  inventus  upon  his  warrant,  upon  which  a  writ 
of  sequestration  will  issue,  upon  motion,  as  upon  mesne  process. 

This  writ  will  also  issue  where  the  party  has  been  taken  upon  any  of  the 
preceding  processes  and  committed  to  prison,  (e)  He  must  first,  however,  have 
been  removed  into  the  Fleet  prison,  (if  he  is  not  already  there,)  by  habeas  cor¬ 
pus,  (/)  and  it  is  to  be  observed,  that  the  motion  for  a  sequestration  may  be 
made  upon  the  warden’s  certificate  that  the  prisoner  is  in  his  custody  for  the 
T  *712  1  contempt  of  the  order,  [g)  but  that  it  must  not  *be  made  till  the 

*-  J  time  for  the  return  of  the  writ  upon  which  the  party  has  been  taken 

has  expired ;  because,  until  the  return  of  the  writ,  it  is  quite  uncertain  whether 
the  party  will  pay  the  money  or  not.  ( li ) 

Some  doubt  appears  to  exist  as  to  whether  it  is  regular  to  issue  a  sequestra¬ 
tion  against  a  party  who  is  already  in  the  Fleet,  under  process  from  another 
Court,  but  who  has  not  been  brought  up  by  habeas  corpus  to  the  bar  of  the 
Court,  in  order  to  be  turned  over  to  the  custody  of  the  warden,  charged  with 
the  contempt  of  the  Court  of  Chancery.  This  point  was  much  discussed  in 
Const  v.  Barr ,  (i)  before  the  Vice  Chancellor,  who  discharged  the  sequestra¬ 
tion,  but  upon  the  case  coming  afterwards  before  Lord  Lyndhurst,  the  Vice 
Chancellor’s  order  was  discharged :  it  was,  however,  upon  a  different  ground, 
viz  :  that  the  party  had  waived,  by  his  subsequent  conduct,  the  objection  to  the 
sequestration.  ( k ) 

And  here  it  may  be  remarked,  that,  in  the  above  case,  it  was  held  that  the 
party  against  whom  the  sequestration  had  issued,  had  waived  his  right  to  object 
to  it,  on  the  ground  of  irregularity,  because  he  gave  the  sequestrators  directions 
how  to  deal  with  the  property.  (/) 


(b)  Ante,  v.  1,  614.  (c)  lb.  621. 

(i d )  1  Smith,  432. 

(e)  Errington  v.  Ward,  8  Yes.  314.  The  rule  is  different  in  cases  of  contempt  upon 
mesne  process ;  vide  ante,  vol.  1,  p.  630. 

(/)  Ante,  v.  1,  p.  595.  (g)  Phillips  v.  Stephenson,  11  Pri.  473. 

(X)  Martin  v.  Kerridge,  3  P.  Wins.  240.  (i)  2  S.  &  S.  452. 

(k)  2  Russ.  16;  Vide  etiam  Knowles  v.  Chapman,  ib.  166  n.  ;  Davison  v.  Colling,  ib. 
1 67  n. 

(/)  Ibid. 
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The  nature  of  this  process,  and  the  manner  of  suing  out  and  executing  it, 
and  the  effect  it  has,  have  already  been  fully  discussed  in  considering  contempts 
upon  mesne  process. 

It  has  been  stated,  that  choses  in  action  in  the  hands  of  a  third  party,  cannot 
be  taken  under  a  sequestration  for  mesne  process,  at  least  without  the  consent 
of  the  party  in  whose  hands  they  are,  (wi)  and  the  rule  appears  to  be  the  same 
with  regard  to  sequestrations  in  execution.  The  point  has  been  recently  dis¬ 
cussed,  before  Lord  Langdale,  M.  R.,  in  Wilson  v.  Metcalfe ,  ( [n )  in  which  an 
application  was  made  to  the  Court,  on  the  part  of  the  plaintiff,  against  a  person 
not  a  party  to  the  cause,  to  compel  her  to  pay  into  Court  the  arrears  and  future 
payments  of  a  rent-charge  payable  by  her  to  the  defendant  Ness,  p  *713  ~i 
against  *whom  a  sequestration  had  issued  for  his  not  obeying  a  *-  -* 

decree  by  which  he  was  ordered  to  pay  money  into  Court.  The  defendant 
was  entitled,  under  the  will  of  his  brother,  to  an  annuity  of  £50,  charged  upon 
certain  real  estates  which  were  devised  to  Elizabeth  Brown,  the  person  against 
whom  the  application  was  made ;  and,  upon  the  sequestration  being  issued, 
the  sequestrators  served  a  copy  of  it  on  Mrs.  Brown,  and  demanded  payment 
of  the  arrears  of  the  annuity,  which  were  then  admitted  by  her  to  amount 
to  £225.  This  was  in  December,  1837,  but  nothing  further  was  done  till  July, 
1838,  when  another  year’s  annuity  having  become  due,  Mrs.  Brown  received  a 
notice,  from  the  defendant’s  solicitor,  requiring  immediate  payment  of  the  arrears 
to  the  defendant;  before  this,  Mrs.  Brown’s  solicitor  offered  to  pay  the  arrears 
to  the  sequestrators,  if  the  plaintiffs  would  indemnify  her,  which  offer  was  de¬ 
clined  on  the  part  of  the  plaintiffs ;  whereupon  Mrs.  Brown  (having  in  the  mean¬ 
time  received  another  notice  from  the  defendant’s  solicitor,  threatening  to  distrain 
if  the  arrears  were  not  paid,)  paid  them  over  to  the  defendant.  Upon  the 
motion  being  made,  on  the  part  of  the  plaintiffs,  for  an  order  upon  Mrs.  Brown 
to  pay  the  arrears  and  future  payments  into  Court,  no  objection  was  made  on  the 
part  of  Mrs.  Brown  as  to  future  payments,  but  the  payment  of  arrears  was 
resisted  on  her  behalf ;  and  the  Master  of  the  Rolls  was  of  opinion,  that  after 
Mrs.  Brown  had  offered  to  pay  the  arrears  to  the  sequestrators  upon  an  indem¬ 
nity,  the  plaintiffs  were  bound  to  have  made  immediate  application  to  the  Court 
for  an  order  to  compel  her  to  pay  them,  (which  would  have  been  been  a  proper 
indemnity  to  her  for  her  obedience  to  such  an  order) ;  and  that,  as  they  had 
omitted  to  do  that,  she  ought  not  to  be  compelled  to  pay  the  money  over  again; 
his  Lordship,  however,  was  clearly  of  opinion  that  if  it  had  not  been  for  the 
laches  of  the  plaintiffs,  in  making  their  application,  he  should  have  held  the 
arrears  of  the  annuity  liable  to  the  sequestration. 

The  decision  of  the  Master  of  the  Rolls,  in  the  above  case,  appears  to  be  in 
conformity  with  that  of  Lord  Eldon,  in  Francklyn  v.  Colhoun ,  ( n )  and  of  the 
Lord  Chancellor,  in  Lord  Pelham  *v.  The  Duchess  of  Newcas-  r  # 
tie;  (0)  and  it  is  not  inconsistent  with  that  of  Sir  L.  Shadwell,  (V.  L  7  J 
C.,)  in  Johnson  v.  Chippindalf  ( p )  referred  to  in  a  former  part  of  this  trea¬ 
tise.  (7)  In  all  those  cases  the  choses  in  action  consisted  of  money  in  the  hands 
of  a  third  person  belonging  to  the  party  against  whom  the  sequestration  issued, 
and  the  party  in  whose  hands  the  money  was,  admitted  the  money  to  be  in  his 
hands  and  his  liability  to  the  party.  Thus,  in  Francklyn  v.  Colhoun ,  (r)  Mr. 
Rucker,  in  whose  hands  the  money  was,  had  admitted  his  liability  by  filing  a 
bill  of  interpleader.  In  Lord  Pelham  v.  The  Duchess  of  Newcastle ,  ( rr )  it 


(m)  Ante ,  v.  1,  637. 

(n)  3  Swanst.  276. 

(p)  2  Sim.  55. 

(r)  Ubi  supra. 

Vol.  V. — B 


( n )  1  Beavan,  263. 
(0)  3  Swanst.  290. 
(9)  Ante,  v.  1,  637. 
(rr)  Ubi  supra. 
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certainly  does  not  appear,  by  the  report,  that  the  banker  consented  to  the  order; 
but  the  Vice  Chancellor,  in  Johnson  v.  Chippindall ,  (s)  assumes  that  he  did, 
and  his  decision  proceeded  upon  the  express  ground  that  the  grantor  of  the  an¬ 
nuity,  in  that  case,  had,  on  a  former  occasion,  assented  to  a  motion,  on  the  part 
of  the  plaintiff,  to  pay  the  arrears  and  future  payments  of  the  annuity  into  Court; 
and  so,  in  Wilson  v.  Metcalfe, (t)  the  admission  by  Mrs.  Brown,  that  the  arrears 
were  due  to  the  defendant,  formed  a  material  ingredient  both  in  the  argument 
and  in  the  judgment  of  the  Master  of  the  Rolls.  The  practice,  therefore,  ap¬ 
pears,  notwithstanding  Wilson  v.  Metcalfe ,  to  be  much  in  the  state  in  which  it 
remained  upon  the  decision  in  Johnson  v.  Chippindall ,  viz :  that  where  a  chose 
in  action  is  in  the  hands  of  a  third  party,  who  is  willing  to  abide  by  the  order 
of  the  Court,  or  who  admits  it  to  belong  to  the  party  against  whom  the  seques¬ 
tration  has  issued,  the  Court  will  consider  it  liable  to  the  sequestration,  and  will 
order  it  to  be  paid  into  Court ;  the  difficulty,  with  regard  to  the  effect  of  a  seques¬ 
tration  upon  a  chose  in  action ,  arises,  where  the  individual  in  whose  hands  it 
is,  disputes  either  the  amount  or  the  title  of  the  party  whose  property  is  seques¬ 
tered,  as  to  the  manner  in  which  the  sequestration  is  to  be  made  available  to 
reach  such  property.  That  the  Court  cannot,  in  such  a  case,  make  an  order 
F  *715  "1  uPon  an  party  is  clear  from  the  cases  above  referred  to ; 

k  J  the  only  question,  therefore,  is,  whether,  when  the  party  in  posses¬ 

sion  of  the  chose  in  action  refuses  to  admit  or  disputes  his  liability,  the  Court 
will  authorize  the  institution  of  proceedings,  either  at  law  or  in  equity,  for  the 
purpose  of  enforcing  the  sequestration  against  such  party  :  this  point  still  appears 
to  remain  uncertain,  and  for  information  on  the  subject  the  reader  is  referred  to 
Sirnmonds  v.  Lord  Kinnaird ,  ( u )  where  all  the  authorities  which  bear  upon 
the  question  appear  to  be  collected. 

It  has  been  stated  that  sequestrators  under  a  writ  in  mesne  process ,  although 
they  may  break  open  doors,  or  open  boxes  or  rooms  which  are  locked,  cannot 
remove  goods  or  chattels,  or  sell  them  without  an  order  of  the  Court,  ( x )  which 
is  seldom  in  such  cases  granted,  unless  the  goods  are  of  a  perishable  nature. 
This,  however,  is  not  the  case  with  regard  to  sequestrations  to  enforce  orders 
or  decrees,  ( y )  and  the  Court  will,  under  such  sequestrations,  direct  the  sale 
not  only  of  perishable  commodities,  but  of  goods,  such  as  rents  paid  in  kind, 
or  the  natural  produce  of  a  farm,  (z)  or  household  goods  and  furniture.  («)  The 
Court,  however,  will  not  sell  terms  of  years,  or  leasehold  estates,  or  any  sub¬ 
ject  which  passes  by  title  and  not  by  delivery,  although  it  will  direct  the  profits 
to  be  applied  ;  because  sequestrators  can  give  no  warranty  for  title,  the  property 
not  being  vested  in  them,  [ad)  It  is  to  be  noticed,  that  sequestrators  cannot 
proceed  to  a  sale  without  an  order,  upon  petition  or  motion,  of  which  notice 
must  be  given.  ( b ) 

Sequestrators,  upon  decretal  orders  made  upon  motion,  appear  to  have  the 
same  powers  as  sequestrators  under  a  decree,  and  will  be  ordered  to  sell  the 
property  sequestered,  (c) 

The  effect  of  a  sequestration  to  enforce  a  decree  or  order,  upon  real  estate , 


(s)  Ubi  supra. 

(t)  1  Beav.  263;  Vide  etiarn  Opie  v.  Maxwell,  cited  4  Ves.  742;  Lakes  v.  Meres,  ib. ; 
Toth.  175. 

(u)  4  Ves.  735.  (a?)  Ante ,  v.  1,  639. 

(^)  Wharam  v.  Broughton,  1  Ves.  180,  184;  ante ,  v.  1,  639. 

(z)  Shaw  v.  Wright,  3  Ves.  22. 

(а)  Mitchell  v.  Draper,  9  Ves.  208;  Caul  v.  Smith,  3  Bro.  C.  C.  362. 

( aa )  Shaw  v.  Wright,  3  Ves.  23;  Sutton  v.  Stone,  1  Dick.  107. 

(б)  Mitchell  v.  Draper,  9  Ves.  208;  ante ,  v.  1,  640. 

(c)  Cadell  v.  Smith,  3  Swanst.  308  n. 
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is  nearly  the  same  as  the  effect  of  the  same  process  *when  issued  p 
f°r  a  contempt  in  not  appearing  and  answering:  ( d)  the  principal  L  3 

difference  appears  to  consist  in  the  circumstance,  which  has  been  before  no¬ 
ticed,  (e)  that  when  the  sequestration  is  for  non-performance  of  a  decree,  the 
Court  will,  upon  proper  application,  give  the  sequestrators  liberty  to  let  and  set 
the  property,  which  it  will  not  do  when  the  sequestration  is  upon  mesne  process. 

With  respect  to  the  time  from  which  lands  are  considered  to  be  bound  by  a 
sequestration,  so  as  to  effect  a  conveyance  pedente  life,  the  rule  appears  to" be 
that  where  the  lands  or  the  profits  of  lands  are  the  subject  of  the  suit,  the  title 
is  bound  from  the  filing  of  the  bill,  and  every  purchaser  pedente  lite  comes  in 
at  his  peril,  even  though  he  paid  a  bona  Jicle  consideration ;  [f)  but  where 
the  suit  is  for  a  personal  demand,  the  land  is  not  liable  till  sequestration  :  M 
and  so  where  an  account  of  profits  is  decreed  against  a  trustee  of  land,  by  way 
of  execution  of  a  trust ;  there  the  person  only  is  charged  for  breach  of  trust  in 
not  applying  the  profits,  and  the  land  is  not  charged  but  while  in  the  hands  of 
the  trustee,  nor  then  neither,  till  sequestration  issued,  so  that  purchasers  before 
sequestration  are  free.  ( h )  It  is  to  be  observed,  however,  that  even  where  lands 
are  collaterally  charged  by  a  sequestration,  as  in  the  latter  case,  a  voluntary 
conveyance,  executed  before  the  sequestration  issued  for  the  purpose  of  defeat¬ 
ing  it,  will  not  have  that  effect;  (i)  and  that,  in  Witham  v.  Bland {k)  where  a 
personal  decree  had  been  made  against  the  father,  upon  which  a  sequestration 
issued,  Lord  Nottingham  revived  the  sequestration  against  the  son  who  was 
also  the  heir ;  because  he  did  not  claim  as  heir,  but  under  a  voluntary  convey- 

E>/Ce’ SCUted  bef°re  th.e  se(luestratiorb  to  defeat  the  decree.  Witham'v. 
Bland  (/)  afterwards,  as  it  appears,  came  again  before  Lord  Nottingham,  when 
the  son  set  up  another  case,  that  is  to  say,  that,  in  the  year  1653,°  a  feoffment 
was  made  to  nhe  use  of  the  father  for  life,  with  remainder  to  the 
son  in  tail,  with  power  of  revocation,  but  no  new  power  of  limita-  L  3 

tion,  reserved  ;  and  that  afterwards,  anno  1668,  (two  years  after  the  seques¬ 
tration,)  the  first  settlement  was  revoked,  and  new  uses  were  limited  again  to 
the  son ;  upon  this  state  of  the  case  his  Lordship  held,  that  the  sequestration 

nad  been  defeated  by  the  revocation  and  new  limitation  of  uses,  and  discharged 
the  writ,  (m)  5 

With  reference  to  this  subject,  it  is  to  be  remarked,  that  a  sequestration  binds 
from  the  time  of  awarding  it,  and  not  from  the  time  of  executing  it  or  of  its 
being  laid  on  by  the  commissioners,  (n)  It  also  affects  copyhold  lands  as  well 
as  freehold  ;  (o)  and,  it  seems,  that  where  tenants  of  an  estate  under  sequestra¬ 
tion  quit,  the  sequestrators  will  be  authorized,  upon  application  to  the  Court  by 
the  party,  to  let  the  estate.  ( p )  The  order  for  this  purpose,  however,  must  be 


(d)  Ante  v.  1,  640.  (e)  Ibid.  642. 

I  Vern  459*  V'  01dfieIc1,  3  Swdnst*  278  n-  i  Bird  v.  Littlehales,  ib.  299;  Self  v.  Madox, 

(|-)  Birdv.  Littlehales,  ubi  supra ;  Hamblyn  v.  Ley,  ib.  301  n.  ;  l  Dick.  94.  S  C 
and  vide  Coulston  v.  Gardner,  ib.  279  n. 

(h)  Crofts  v.  Oldfield,  ubi  surpa. 

3  s2ai^t  U30in  V’  Gardlner’  Uhi  SUpra;  Bird  v‘  BitUehales,  ubi  supra  ;  Hamblyn  v.  Ley, 

(&)  Ibid.  276  n. ;  vide  etiam  Langley  v.  Bredon,  cited  ibid.  284  n 
(/)  Ibid.  277,  284  n. 

(w)  Vide  Johnson  v.  Chippindall,  2  Sim.  55,  where  a  release,  by  a  grantee  of  an  annuity 
to  me  grantor  after  sequestration,  was  held  to  be  good.  J 

(n)  Burdett  v.  Rockley,  1  Vern.  58. 

(0)  Coulston  v.  Gardiner,  ubi  supra  ;  vide  etiam  Marquis  of  Caermarthen  v.  Hawson 
o  fewanst.  294  n.  * 

(p)  Neale  v.  Bealing,  ib.  304  n.  ;  Dunkley  v.  Scribnor,  2  Mad.  443. 
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obtained  upon  motion,  with  notice,  which,  before  the  recent  orders,  was  not  the 
case  with  regard  to  receivers.  (</)  It  seems  that  sequestrators  upon  mesne  pro¬ 
cess^  will  not  be  allowed  to  let  and  set  the  estate,  (r) 

It  has  been  before  stated,  that  a  sequestration  upon  mesne  process  abates  by 
the  death  of  the  plaintiff,  but  is  revived  with  the  suit,  (5)  and  the  rule  appears 
to  be  the  same  with  regard  to  sequestrations  to  enforce  decrees.  ( t )  A  differ¬ 
ence,  however,  exists  in  the  practice  where  the  abatement  of  the  suit  is  occasioned 
by  the  death  of  the  defendant,  against  whom  the  process  has  issued.  In  such  a 
case,  the  sequestration,  if  upon  mesne  process,  being  for  a  personal  matter,  is 
gone  altogether,  and  cannot  be  revived  $  but  the  case  is  otherwise  with  regard 
f  *718  1  t0  se9uestrati°ns  un(^er  a  decree  ;  (u)  there  the  sequestration  is 
L  ^merely  abated  with  the  suit,  and  being  in  the  nature  of  an  execu¬ 

tion  it  may  be  revived  against  the  personal  representative  of  the  party,  (a?)  It 
seems,  however,  that  where  the  decree  is  for  a  mere  personal  demand,  the 
sequestration  can  only  be  revived  against  the  personal  representative,  and  that 
it  cannot  be  revived  against  the  heir,  (y)  unless  the  decree  is  for  a  covenant  in 
which  the  heir  is  bound,  or  for  the  land  itself,  unless  the  land  descends  to  an 
heir  in  tail,  (z)  or  to  a  purchaser,  in  which  case,  of  course,  the  land  ceases  to  be 
bound,  unless  it  has  been  entailed  or  conveyed  away,  subsequently  to  the  decree, 
or  with  the  view  of  avoiding  the  effect  of  the  sequestration,  (a) 

It  is  to  be  observed,  that  a  sequestration  against  the  lands  of  a  married  man, 
will  not  bind  his  wife’s  dower  after  his  death,  even  though  the  marriage  took 
place  after  the  sequestration  issued;  (b)  and  where  a  sequestration  was  awarded 
to  sequester  a  manor  and  other  real  estate  belonging  to  a  defendant,  to  satisfy  a 
decree,  out  of  which  manor  an  annuity  was  secured  to  the  defendant’s  wife, 
which,  together  with  the  manor,  had  been  sequestered  during  the  husband’s  life, 
upon  the  application  of  the  wife,  after  the  defendant’s  death,  the  sequestration 
was  discharged,  as  far  as  respected  the  annuity,  (c) 

A  sequestration  will  not  go  or  be  revived  against  an  heir  on  the  death  of  the 
ancestor,  unless  the  suit  be  revived ;  ( d )  and  it  is  to  be  noticed  that,  in  such 
case,  the  suit  must  be  revived  against  the  heir,  and  that  a  revivor  against  the 
personal  representative  alone  will  not  warrant  the  revivor  of  the  sequestration 
against  the  heir,  (e) 

f  *719  1  *s  sa^’  ky  Lord  Chief  Baron  Gilbert,  that  ‘if  the  decree  be 
b  -J  upon  a  covenant  which  binds  the  heir,  and  the  defendant  dies, 

such  decree  may  be  revived  by  scire  facias ,  against  the  heir,  to  shew  cause 
against  the  decree  if  the  decree  be  enrolled  ;  but  if  the  decree  be  not  enrolled, 
by  a  bill  of  revivor,  and  that  when  you  have  revived  against  the  heir  and  execu¬ 
tor,  you  may  also  revive  the  sequestration,  upon  motion ,  if,  upon  coming  into 


(q)  Neale  v.  Bealing,  ubi  supra.  (r)  Ray  v.  — - ,  3  Swanst.  306  n. 

(s)  Ante ,  v.  1,  650, 

( [t )  Wharam  v.  Broughton,  1  Ves.  181;  Blighv.  Earl  Darnley,  2  P.  Wms.  622;  White 
v.  Hayward,  2  Ves.  462. 

(u)  Ante ,  v.  1,  650. 

(pc)  Hawkins  v.  Crook,  3  Atk.  593 ;  Burdett  v.  Rockley,  1  Vern.  58 ;  University  Col¬ 
lege  v.  Foxcroft,  ib.  166;  Wharam  v.  Broughton,  ubi  supra ,  White  v.  Hayward,  2  Ves. 
464;  Hyde  v.  Greenhill,  l  Dick.  106. 

(  y )  Burdett  v.  Rockley,  University  College  v.  Foxcroft,  Wharam  v.  Broughton  and 
Hyde  v.  Greenhill,  ubi  supra ;  sed  vide  Marquis  of  Caermarthen  v.  Hawson,  3  Swanst. 
294  n. 

(z)  Earl  of  Athol  v.  Earl  of  Derby,  1  Ch.  Ca.  220. 

(a)  Ante ,  p.  716.  ( b )  Burdett  v.  Rockley,  1  Vern.  118. 

(c)  Proctor  v.  Reynol,  1  Cha.  Rep.  247 ;  Langley  v.  Breydon,  cited  2  Ch.  Ca.  46. 

(tf)  Derby,  v.  Ancram,  cited  2  Ch.  Ca.  46. 

(0  Vide  Burdett  v.  Rockley,  1  Vern.  58,  ed.  Raithby,  notis. 
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Court,  they  can  shew  no  cause  why  the  decree  should  not  be  revived.’  From 
this,  it  appears,  that,  where  the  party  in  contempt  dies,  it  will  be  necessary 
that,  besides  reviving  the  suit,  the  plaintiff  should  obtain  an  order,  upon  motion, 
to  revive  the  sequestration.  It  does  not  appear,  however,  from  any  of  the 
cases  which  have  been  referred  to,  that  such  is  the  practice,  or  that  any  further 
step  is  necessary  to  revive  a  sequestration  than  an  order  to  revive  the  suit.  In 
Hyde  v.  Greenhill,  (f)  where  an  application  was  made,  on  the  part  of  devi¬ 
sees,  to  discharge  a  sequestration  against  land,  it  does  not,  upon  searching 
the  Registrar’s  book,  appear  that  any  order  for  reviving  the  sequestration  had 
been  made,  beyond  the  order  for  reviving  the  suit  against  the  personal  repre¬ 
sentatives  and  the  devisees,  and  yet  no  objection  was  made  on  the  ground  that 
the  sequestration  was  abated,  (g) 

The  proper  course,  where  there  is  an  abatement  of  the  suit  by  the  death  of 
the  plaintiff,  appears  to  be,  for  the  party  whose  property  is  sequestrated,  to 
move  that  the  representative  of  the  plaintiff  may  revive  the  suit,  within  a  given 
time,  or  else  that  the  sequestration  may  be  removed.  ( h )  It  seems,  however, 
that  where  sequestration  is  upon  real  estate,  and  the  party  in  default  dies,  but 
the  plaintiff  does  not  revive  the  suit  against  the  real  representative,  the  person 
claiming  the  land  may  proceed  *by  ejectment  to  recover  possession  p  *720  “1 
of  it,  and  that  the  Court  will  not  restrain  him.  Thus  where  a  bill  L  '  -» 

was  filed  for  an  injunction  to  restrain  proceedings  at  law,  in  ejectment,  brought 
by  a  widow  on  recovery  in  a  writ  of  dower,  and  to  have  the  benefit  of  a 
sequestration  granted  by  the  Court  of  all  the  lands  of  the  husband,  for  satis¬ 
faction  of  a  sum  of  money  ordered  to  be  paid  by  him  to  the  plaintiff,  to  which 
the  defendant  demurred,  ‘for  that  the  decree  was  for  a  personal  duty,  not  for 
the  lands  in  question,  nor  for  any  rent,  <fec.,  of  or  upon  the  same,  and  also 
because  the  proceedings  after  the  death  of  the  husband  had  been  irregular,  there 
having  been  no  revivor  against  the  heir,  but  only  against  the  personal  represen¬ 
tative,’  and  the  demurrer  was  allowed,  and  the  injunction  which  had  been 
granted  to  stay  the  defendant’s  proceedings  at  law  was  dissolved,  ‘and  the 
rather  for  that,  after  the  death  of  Rockley,  no  subpoena  in  the  nature  of  scire 
facias  had  issued  against  the  heir.’  (i)  Where,  however,  a  sequestration  is  in 
force,  or  has  been  revived,  a  party  claiming  an  interest  in  the  property  seques¬ 
tered  ought  not  to  proceed  by  ejectment,  or  other  action  to  recover  it,  but 
should  apply  to  the  Court  to  be  examined,  pro  interesse  suo ,  ( k )  as  in  the  case 
of  sequestrations  upon  mesne  process  5  and  in  all  other  respects  the  proceedings 
upon  a  sequestration  in  execution,  are  similar  to  those  upon  a  similar  writ  issued 
in  mesne  process. 

When  a  sequestration  issues  for  not  obeying  a  decree  or  order  for  the  pay¬ 
ment  of  a  sum  of  money,  the  goods  of  the  party,  and  the  rents  and  profits  of 
his  real  estates  will,  under  this  process,  be  applicable  to  the  payment  of  the 
demand,  (/)  which  is  not  the  case,  as  we  have  seen,  where  the  sequestration  is 


(/)  1  Dick.  106;  and  vide  Reg.  Lib.  1745,  A.  526. 

(g)  The  order  made  in  Hyde  v.  Greenhill,  was  that  ‘the  sequestration  be  removed  as  to 
the  real  estate,  but  not  as  to  the  leaseholds  and  other  personal  estate ;  that  an  account  be 
taken  of  the  rents  and  profits  of  the  real  estate  received  by  the  sequestrators  since  the  death 
of  Greenhill;  that  the  Master  should  tax  the  costs  of  the  application  to  discharge  the  seques¬ 
tration  and  of  the  account,  and  that  the  amount  should  be  deducted  from  what  should  be 
found  due  on  the  account,  and  that  the  remainder  should  be  paid  by  the  sequestrators  to  the 
devisees  of  Greenhill,’  Reg.  Lib.  A.  1745 — 526. 

( h )  Vide  White  v.  Hayward,  2  Ves.  462. 

(£)  Burdett  v.  Rockley,  1  Vern.  58,  ed.  Raithby,  notis ;  Reg.  Lib.  1681,  A.  671,  1682, 
A.  184. 

(&)  Ante ,  v.  1,  644.  (/)  Davis  v.  Davis,  2  Atk.  24. 
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upon  mesne  process ;  (m)  however,  the  sequestrators  cannot,  without  the  direc¬ 
tion  of  the  Court,  make  this  application  of  the  property  sequestered ;  but  they 
ought  to  bring  the  money,  arising  from  the  payment  of  the  rent  or  otherwise, 
T  *721  1  *nt0  ^ourt?  which  they  may  obtain  leave  to  do  upon  petition  or 
-  motion  ;  ( n )  *and  the  party  under  the  decree,  who  is  desirous  of 

having  the  property  sequestered  applied  in  satisfaction  of  his  demand,  must 
apply  to  the  Court  for  that  purpose,  (o) 

Where  the  sequestration  has  been  issued  upon  a  return  of  non  est  inventus 
by  the  sergeant-at-arms,  and  the  effects  sequestered  fall  short  of  the  money 
ordered  to  be  paid,  the  Court  will  direct  that  the  order  for  the  sergeant-at-arms 
and  warrant  shall  be  renewed  for  the  residue,  (jo) 


The  process  of  contempt,  which  has  been  before  described,  is  well  adapted 
to  the  purpose  of  compelling  a  party  to  pay  money,  or  to  perform  any  pecuniary 
obligation,  which  he  may  have  been  directed  to  pay  or  perform  by  the  decree 
or  order  of  the  Court;  for,  after  having  arrested  him  under  any  of  the  preceding 
processes,  it  is  in  the  power  of  the  party  issuing  it,  to  obtain  the  payment  of 
the  money,  or  the  performance  of  the  obligation,  by  sequestrating  the  defend¬ 
ant’s  property,  and  applying  the  proceeds  in  discharge  of  the  demand ;  it  is  not, 
however,  equally  well  adapted  to  enforce  obedience  to  a  decree,  directing  the 
party  to  do  some  other  act,  such  as  the  execution  of  deeds,  or  the  delivery  up 
of  documents ;  for  it  is  obvious  that,  where  a  person  is  obstinately  determined 
not  to  do  the  act  required,  (and  cases  of  such  instances  have  frequently  occurred) 
and  to  submit  to  the  consequences  of  his  contempt  by  lying  in  prison,  debarred, 
by  the  operation  of  a  sequestration  from  the  enjoyment  of  his  property,  no 
power  is  afforded  by  the  ordinary  process  of  contempt,  by  which  the  other 
party  can  procure  that  to  be  done,  which  the  Court  directs  should  be  performed. 
It  is  true  that,  according  to  the  old  practice,  the  Court  would,  in  such  cases,  set 
the  party  a  day  to  perform  the  decree,  and  then,  if  he  refused  to  do  it,  it  might 
cause  him  again  to  be  brought  up,  by  an  habeas  corpus ,  and  upon  his  still 
refusing,  take  such  course  as  should  seem  fit,  (a)  such  as  ordering  him  to  be 
f  *722  ~|  keP*  cl°se  prisoner,  and  has  even  gone  the  ^length  of  setting  a  fine 

L  J  upon  him,  ( b )  and  of  restraining  his  wife  and  children  from  coming 

to  him ;  (c)  yet  still  a  contumacious  defendant  might  hold  out,  and  thereby  de¬ 
prive  the  plaintiff  of  all  benefit  of  his  decree.  The  difficulty,  almost  amounting 
to  a  failure  of  justice,  arising  from  this  contumacy  of  a  party,  was  noticed  by 
the  commissioners  for  inquiring  into  the  practice  of  the  Court,  who,  in  their 
report,  suggested  a  remedy  for  the  evil,  in  a  proposition,  ( d )  which  has  since, 
with  some  variations,  been  embodied  into  Sir  Edward  Sugden’s  act.  (e)  By 
this  act  it  is  enacted,  ‘that  when  any  person  shall  have  been  directed,  by  any 
decree  or  order,  to  execute  any  deed  or  other  instrument,  or  make  a  surrender 


(m)  Ante,  v.  1,  635. 

In)  For  the  method  of  compelling  sequestrators  to  account,  vide  ante ,  v.  1,  642. 

(o)  1  Newl.  386. 

( p )  Hopkins  v.  Adcock,  2  Dick.  443;  vide  etiam  Wright  v.  Wellesley,  V.  C.  25,  Feb. 
1835,  cited  1  Smith’s  Ch.  Pr.  438. 

(a)  Prac.  Reg.  206;  sed  vide  Call  v.  Mortimer,  4  Bro.  C.  C.  89. 

( b )  Vide  Prac.  Reg.  206;  Where,  however,  it  is  said,  ‘that,  in  the  latter  end  of  Lord 
Ellesmere’s  time,  the  fines  being  estreated  into  the  Exchequer,  were  much  disputed  here.’ 

(c)  Webb  v.  Braithwaite,  Prac.  Reg.  206.  If  what  Tothill  tells  us  be  true,  irons  were 
ordered  to  be  laid  upon  a  man  in  the  Fleet,  because  he  would  not  obey  a  decree.  Ibid. 

( d )  Commiss.  Rep.  34.  (e)  1  Wm.  4,  c.  36,  s.  15,  rule  15. 
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or  transfer,  or  to  levy  a  fine  or  suffer  a  recovery ,  and  shall  have  refused  or 
neglected  to  execute,  make,  or  transfer,  or  levy ,  or  suffer  the  same,  and  shall 
have  been  committed  to  prison  under  process  for  such  contempt,  or,  being  con¬ 
fined  in  prison  for  any  other  cause,  shall  have  been  charged  with  or  detained 
under  process  for  such  contempt,  and  shall  remain  in  such  prison,  the  Court 
may,  upon  motion  or  petition,  and  upon  affidavit  that  such  person  has,  after 
the  expiration  of  two  calendar  months  from  the  time  of  his  being  committed 
under,  or  charged  with,  or  detained  under  such  process,  again  refused  to  exe¬ 
cute  such  deed  or  instrument,  or  make  such  surrender  or  transfer,  or  levy  or 
suffer  such  fine  or  recovery ,  order  or  appoint  one  of  the  Masters  in  Ordinary, 
or  if  the  act  is  to  be  done  out  of  London,  then,  if  necessary,  one  of  the  Masters 
Extraordinary,  to  execute  such  deed  or  other  instrument,  or  to  make  such  sur¬ 
render  or  transfer,  for  and  in  the  name  of  such  person,  and  to  levy  such  fne ,  or 
suffer  such  recovery  in  his  name,  and  to  do  all  acts  necessary  to  give  validity 
and  operation  to  such  fine  and  recovery ,  and  to  lead  or  declare  the  uses  thereof ; 
and  the  execution  *of  the  said  deed  or  other  instrument,  and  the  p  *723  1 

surrender  or  transfer  made  by  the  said  Master,  and  the  fine  or  reco-  L  J 

very  levied  or  suffered  by  him ,  shall  in  all  respects  have  the  same  force  and 
validity  as  if  the  same  had  been  executed  or  made,  levied  or  suffered ,  by  the 
party  himself ;  and  within  ten  days  after  the  execution  or  making  of  any  such 
deed  or  other  instrument,  &c.,  notice  thereof  shall  be  given  by  the  adverse  soli¬ 
citor,  to  the  party  in  whose  name  the  same  is  executed  or  made ;  and  such  party, 
as  soon  as  the  deed  or  other  instrument,  &c.,  shall  be  executed,  &c.,  shall  be 
considered  as  having  cleared  his  contempt,  except  as  far  as  regards  the  pay¬ 
ment  of  the  costs  of  the  contempt,  and  shall  be  entitled  to  be  discharged  there¬ 
from,  under  any  of  the  provisions  of  the  said  act  applicable  to  his  case ;  and  the 
Court  shall  make  such  order  as  shall  be  just  touching  the  payment  of  the  costs 
of  or  attending  any  such  deed,  surrender,  instrument,  transfer,  fine,  or  recovery. 

The  same  act,  rule  16,  also  gives  power  to  the  commissioners,  under  seques¬ 
trations,  where  a  party  is  in  contempt  for  non-production  of  documents,  to  seize 
such  documents  and  to  dispose  of  them  as  the  Court  shall  direct,  (e) 


It  is  to  be  observed,  that  a  more  summary  method  may  be  pursued  by  a  party, 
to  whom  possession  of  an  estate  has  been  ordered  by  a  decree  or  order  to  be 
delivered,  than  can  be  obtained  by  waiting  for  the  arrest  of  the  party  against 
whom  the  decree  has  been  made,  under  any  of  the  processes  before  pointed  out, 
that  is,  by  means  of  a  writ  of  assistance,  directed  to  the  sheriff  of  the  county 
where  the  property  lies,  commanding  him  to  put  the  plaintiff  into  the  posses¬ 
sion  of  the  premises  in  question,  pursuant  to  the  decree.  (/) 

Under  the  old  practice  of  the  Court,  this  writ  could  not  be  obtained,  without 
previously  suing  out  and  serving  a  writ  of  injunction  to  deliver  possession, 
which  could  only  be  procured  upon  the  issuing  of  an  attachment,  or  other  pro¬ 
cess  of  contempt,  ^against  the  parties,  for  not  obeying  the  writ  of  r  -1 

execution,  which  attachment  or  process,  however,  was  not  required  *-  -1 

to  be  executed.  ( g ) 


( e )  Vide  post,  p.  814. 

( f )  It  seems  that,  instead  of  a  writ  of  assistance,  the  Court  has  sometimes  issued  a  com¬ 
mission  to  Justices  of  the  Peace  to  put  the  plaintiff  into  possession;  vide  Curs.  Cane.  371, 
or  a  commission  of  a  similar  nature  to  the  sheriff;  ib.  272. 

(g)  Stribley  v.  Hawkie,  3  Atk.  275;  vide  etiam  Dove  v.  Dove,  2  Dick.  618,  619;  1 
Cox.  101,  S.  C.  1  Bro.  C.  C.  375,  S.  C. ;  Huguenin  v.  Baseley,  15  Ves.  180;  Green  v. 
Green,  2  Sim.  394,  and  cases  there  cited. 
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It  seems,  that  one  of  the  objects,  in  requiring  a  previous  writ  of  injunction 
to  be  issued  before  a  writ  of  assistance,  was,  that  any  tenants,  not  parties  to  the 
suit,  who  were  in  occupation  of  the  land,  might  be  affected,  which  they  would 
not  be,  by  the  order  for  delivering  up  the  possession  ;  (A)  but  the  commissioners 
for  inquiring  into  the  practice  of  the  Court,  appear  to  have  been  of  opinion, 
that  the  course  of  proceeding,  where  a  party  obstinately  retained  possession  of 
land,  or  other  real  property,  after  a  writ  of  execution,  of  an  order  to  deliver  up 
possession,  had  been  duly  served,  might  advantageously  be  shortened  by  the 
omission  of  the  writ  of  injunction,  and  accordingly  made  a  suggestion  to  that 
effect,  ( i )  which  has  been  embodied  in  the  1  Wm.  4,  c.  36,  s.  15,  rule  19, 
whereby  it  is  provided,  that  where  any  party  obstinately  retains  possession  of 
lands,  or  other  real  property,  after  a  writ  of  execution  of  a  decree,  or  an  order 
for  delivery  of  possession  has  been  duly  served,  and  demand  of  possession 
made,  and  upon  an  affidavit  of  such  service  of  the  writ  of  execution,  and  of 
such  demand  made  thereunder,  and  a  refusal  to  comply  therewith  on  the  part  of 
the  person  against  whom  the  writ  issued,  the  party  issuing  it  shall  be  at  liberty, 
upon  an  affidavit  of  service  of  the  writ  of  execution  and  demand  of  possession 
and  refusal,  to  obtain  the  usual  order  of  course  for  the  writ  of  assistance  to  issue, 
and  that  the  intermediate  writs  of  attachment  and  injunction,  further  command¬ 
ing  the  party  to  deliver  possession,  on  any  other  writ,  shall  be  unnecessary.  (A) 


Where  the  party  to  perform  a  decree  is  a  peer  of  Parliament,  or  otherwise 
entitled  to  the  privilege  of  peerage,  or  a  member  of  the  House  of  Commons, 
p  *79*  q  he  cannot,  any  more  than  in  the  *case  of  mesne  process ,  be  pro- 
L  J  ceeded  against  by  attachment,  or  any  of  those  processes  which 

require  his  arrest ;  the  only  method  of  making  him  answerable  for  his  con¬ 
tempt,  in  not  obeying  the  writ  of  execution,  is  by  the  same  process  that  is 
resorted  to  in  the  case  of  his  contempt  by  not  obeying  the  writ  of  subpoena, 
viz  :  by  sequestration  of  his  property  and  effects. 

To  obtain  this  process  in  the  case  of  a  peer  or  member  of  the  Commons 
House  of  Parliament,  the  proper  course  is  to  obtain  an  order  for  a  sequestration 
against  him  nisi ,  which  may  be  done  on  motion,  upon  producing  an  affidavit  of 
service  of  the  writ  of  execution  under  seal,  and  of  the  non-performance  of  the 
act  required.  (/)  It  appears,  however,  that,  in  such  cases,  previous  notice  of  the 
motion  must  be  given,  (m) 

The  order  nisi  for  a  sequestration  being  drawn  up,  passed,  and  entered,  must 
be  served  personally  in  the  same  manner  as  a  similar  order  in  mesne  process, 
unless  the  case  happens  to  be  one  of  those  in  which,  as  we  have  seen,  personal 
service  will  be  dispensed  with,  and  substituted  service  directed.  ( n )  It  seems 
that,  where  there  has  been  a  due  service  of  the  original  writ  upon  a  person 
entitled  to  the  privilege  of  peerage  in  England,  and  afterwards  he  goes  into 
another  country,  (viz  :  Scotland,)  personal  service  of  the  order  nisi  upon  him 
there  will  be  good,  (o) 


( h )  Vide  Venables  v.  Foyles,  2  Dick.  619.  (i)  Chan.  Rep.  34,  61,  prop.  156. 

( k )  Vide  Sugden’s  Acts,  by  Jemmett. 

( 7 )  When  the  decree  is  to  pay  money  to  a  party  in  person,  the  letter  of  attorney  author¬ 
izing  the  person,  making  the  demand  must  be  produced,  and  the  execution  of  it,  as  well  as 
the  demand,  proved  by  affidavit.  Crawley  v.  Clarke,  3  Bro.  C.  C.  373. 

(m)  Ibid. 

(n)  Ante,  v.  1,  653;  Shuttleworth  v.  Earl  of  Lonsdale,  2  Cox.  47;  Crawley  v.  Clarke, 
ubi  supra . 

(o)  Davidson  v.  the  Marchioness  of  Hastings,  2  Keen.  509. 
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The  order  nisi ,  for  a  sequestration  against  a  peer  or  member  of  Parliament, 
will  be  made  absolute,  upon  motion  or  affidavit  of  service  of  the  order  nisi. 


The  method  of  enforcing  the  performance  of  a  decree  or  order  against  a  cor¬ 
poration  aggregate,  has  been  already  described.  ( p ) 


*It  is  said,  that  the  Court  of  Chancery,  in  England,  may,  upon  r-  *726  1 

the  return  of  nulla  bona  to  a  sequestration,  issue  a  sequestration  L  J 

against  the  defendant  in  Ireland,  [q)  It  seems,  however,  extremely  doubtful, 
whether  such  process  could  be  issued,  by  reason  of  the  difficulty  of  knowing  to 
whom  the  writ  should  be  directed  ;  and  it  is  to  be  observed,  that  the  statute  41 
Geo.  3,  c.  90,  provides  a  much  more  certain  means  of  reaching  a  defendant  in 
Ireland,  than  that  of  issuing  a  sequestration  out  of  the  Chancery  of  England, 
by  the  enrolment  of  the  decree  or  order  made  by  the  Court  here,  in  the  Irish 
Court  of  Chancery,  (r) 


It  may  be  stated  here,  that  the  effect  of  process  of  contempt  for  non-perform¬ 
ance  of  a  decree,  in  preventing  the  party  from  being  heard,  &c.,  is  the  same  as 
the  effect  of  the  same  process  for  not  obeying  the  subpoena,  (s)  and  that  it  may 
be  cleared,  waived,  or  discharged,  in  nearly  the  same  manner.  ( t ) 


.^CHAPTER  XXV.  [  *727  ] 

PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


Sect.  I. — Feigned  Issues. 

It  has  been  already  stated,  that,  if  any  matter  of  fact  in  question  in  the  cause, 
is  strongly  controverted,  the  Court  will  direct  the  matter  to  be  tried,  by  a  jury, 
in  a  Court  of  Common  Law  :  for  which  purpose,  it  will  order  an  action  to  be 
brought,  in  which  a  feigned  issue  is  raised  in  the  manner  before  pointed  out.  (a) 
The  attention  of  the  reader  has  already  been  called  to  the  circumstances  under 
which  the  Court  will  be  induced  to  permit  such  an  issue  for  the  purpose  of  try¬ 
ing  a  fact,  positively  denied  by  the  answer,  but  which  is  supported  by  the  evi¬ 
dence  of  one  witness  only,  with  corroborating  circumstances,  ( b )  and  to  the 
peculiar  nature  of  the  direction  with  which  such  permission  will  be  accompanied, 


(p)  Ante ,  v.  1,  194. 

(q)  Fryer  v.  Bernard,  2  P.  Wms.  261 ;  ante,  v.  1,  629,  n. 

(r)  Ante,  v.  1,  282.  (s)  Ante,  v.  1,  655. 

(0  Ibid.  660,  661,  665.  (a)  Ante,  p.  631. 

(6)  Ante,  p.  406. 
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with  regard  to  reading  the  defendant’s  answer  at  the  trial  of  the  issue,  (c)  There 
are  many  other  cases,  however,  in  which  issues  will  be  directed ;  thus,  if  there 
is  a  contrariety  of  or  contradictory  evidence,  and  the  persons  giving  it  are  of 
equal  credit,  and  have  had  equal  opportunities  of  information,  and  the  evidence 
is  so  equally  balanced,  on  both  sides,  that  it  becomes  doubtful  which  scale  pre¬ 
ponderates,  the  Court  will,  in  general,  direct  an  issue,  in  order  to  relieve  and 
ease  its  own  conscience,  and  to  be  satisfied,  by  the  verdict  of  a  jury,  of  the 
truth  or  falsehood  of  the  facts  controverted,  lest,  taking  upon  itself  to  pronounce 
decidedly  a  matter  of  such  uncertainty,  it  might  do  injustice  to  one  of  the  par¬ 
ties,  by  determining  against  the  real  truth  of  the  fact,  (r/)  There  are  cases,  also, 
where  the  Court  will  direct  issues,  although  there  is  no  contradictory  evidence, 
T  *728  1  0r  an^  matter  t0  embarrass  the  Court,  or  to  prevent  *its  coming  to 

L  -J  an  immediate  decision  upon  the  evidence  before  it ;  these  cases, 

however,  are  principally  confined  to  those  in  which  the  common  law  invests  a 
party  filling  a  particular  situation  with  certain  rights,  of  which  it  is  the  object  of 
the  suit  to  divest  him.  Thus,  an  heir-at-law  is  so  far  regarded  by  the  Courts, 
that  it  is  considered,  that  all  freehold  estates  of  which  his  ancestor  died  seised, 
or  to  which  he  was  entitled  at  the  time  of  his  death,  are  vested  in  him,  unless 
it  is  shewn  that  the  ordinary  course  of  descent  has  been  interrupted,  by  the 
ancestor  having  executed  a  will ;  and  so  strongly  do  Courts  of  Equity  consider 
the  claim  of  the  heir,  that  they  will  not,  if  the  heir  objects  to  it,  even  where 
the  evidence  before  them  is  such  as  to  leave  no  ground  for  doubt  upon  the  sub¬ 
ject,  take  upon  themselves  to  establish  a  will  affecting  real  estate,  without  pre¬ 
viously  having  the  opinion  of  a  jury  upon  an  issue  devisavit  velnon.  (e)  So, 
also,  in  the  case  of  a  rector,  his  Common  Law  right  to  all  the  tithes  of  his 
parish  is  considered  so  strong,  that  the  Court  would  not  take  upon  themselves 
the  responsibility  of  deciding  against  it,  even  upon  the  most  indubitable  testi¬ 
mony,  if  the  rector  thought  proper  to  insist  upon  having  it  tried  by  a  jury.  ( f ) 
Thus,  in  all  cases,  the  right  of  a  rector  to  an  issue  to  try  the  validity  of  a 
modus  or  composition  in  lieu  of  tithes,  was  considered  indisputable  ;  and  the 
same  rule  was  extended  to  a  vicar  who  had  established  his  general  right  to  the 
tithes  in  question,  under  his  endowment.  ( g)  It  is  to  be  observed,  however,  that, 
although  the  right  of  a  rector  or  vicar  to  an  issue  to  try  the  validity  of  a  modus 
was  indubitable,  yet  it  was  only  so  where  his  title  to  the  tithes  was  undisputed; 
where  the  occupiers  set  up  and  proved  a  different  title,  such  as  a  distinct  grant 
of  tithes  to  the  persons  under  whom  they  claimed,  supported  by  evidence  of 
constant  non-payment  to  the  rector,  to  rebut  which  there  was  no  evidence  on 
the  part  of  the  rector,  he  was  not  considered  entitled  to  an  issue.  (A) 

T  *729  1  *^nd  even  an  heir-at-law,  may,  by  his  conduct,  deprive  himself 
h  -I  of  his  right  to  an  issue  to  try  the  validity  of  a  will,  as  where,  if 

the  administration  under  the  will  would  affect  the  real  estate,  which  is  subjected 
to  the  payment  of  debts,  he  at  first  opposes  the  probate  in  the  Ecclesiastical 
Court,  and  then  withdraws  his  opposition,  and  stands  by  and  allows  the  exe¬ 
cutors  and  devisees  to  pay  away  large  sums  of  money  under  the  will,  (i)  Or 
where,  upon  a  bill  to  perpetuate  the  testimony  of  the  witnesses  to  the  will,  he 
does  not  cross-examine  the  witnesses,  but  takes  his  costs  as  a  disinherited 


(c)  Ibid. 

(e?)  Mad.  P.  &  P.  621 ;  Stokes  v.  Edmeades,  1  M’Clel.  &  Y.  436. 

(e)  Lord  Fingal  v.  Blake,  1  Moll.  113;  Tucker  v.  Sanger,  1  M’Clel.  &  Y.  424. 

(f)  Williams  v.  Price,  4  Pri.  160.  (g")  Adams  v.  Evans,  4  Pri.  14. 

(A)  Vide.  Wilmot  v.  Kellaby,  Daniell’s  Exch.  Rep.  116,  5  Pri.  355,  sub  nomine  Wil- 
mot  v.  Hellaby,  S.  C.  and  the  cases  there  cited;  vide  etiam  Barker  v.  Baker,  Wightw.  397. 
(i)  Pike  v.  Hoare,  1  Ambl.  428,  2  Eden,  182,  S.  C. 
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heir.  ( i )  So  where  he  acquiesces  in  a  will,  in  such  a  manner  as  would  bar  his 
possessory  rights  at  law,  (viz:  for  twenty  years,)  and  puts  the  party  claiming 
under  it  in  a  worse  situation  than  he  wmuld  have  been  in  had  he  disputed  the 
will  originally,  he  will  not  be  entitled  to  an  issue.  ( k ) 

It  is  to  be  remarked  here,  that  the  right  of  an  heir-at-law,  to  an  issue  devi- 
savit  vel  non ,  applies  only  to  cases  where  there  is  a  trust  for  the  Court  to  exe¬ 
cute  ;  in  other  cases,  the  Court  would  have  no  ground  to  interfere  in  directing 
the  mode  of  trial,  but  can  only  take  care  that  a  fair  trial  should  be  had,  by  put¬ 
ting  outstanding  terms  aside,  &c. ;  but  where  there  is  a  trust,  the  whole  ques¬ 
tion  comes  properly  within  the  jurisdiction  and  under  the  control  of  the  Court; 
and,  in  that  case,  it  always  directs  the  issue  devisavit  vel  non ,  and  on  the  cer¬ 
tificate  of  the  verdict,  proceeds  to  establish  the  will  against  the  heir.  (/) 

The  right  of  an  heir-at-law  to  an  issue,  is  one  which  he  may  waive ;  and, 
even  in  the  case  of  an  infant,  if  his  counsel  thinks  it  clear,  from  the  evidence 
already  examined,  that  there  is  no  ground  to  dispute  the  will,  he  will  be  justi¬ 
fied  in  declining  an  issue.  (???) 

If  an  adult  heir-at-law  refuse  an  issue,  on  the  hearing  of  the  cause,  the  Court 
will  establish  the  will  against  him,  though  he  did  not  admit  the  will  by  his  an¬ 
swer.  (??) 


Except  in  the  cases  of  an  heir-at-law,  or  of  a  rector  or  *vicar,  p  *730  "1 
who  are  entitled  to  issues,  as  a  matter  of  right,  the  granting  of  an  *-  -* 

issue  by  a  Court  of  Equity,  is  entirely  a  matter  of  discretion  in  the  Court, 
which  it  will  not  exercise  without  due  deliberation.  “There  is  no  doubt  that 
the  Court  has,  by  its  constitution,  the  power  of  deciding,  incidentally,  every 
question  of  law  or  fact  which  arises  upon  a  subject  over  which  it  has  complete 
jurisdiction.  The  trial  by  issue,  forms  no  necessary  appendage  to  the  proceed¬ 
ings  of  a  Court  of  Equity.  It  is  only  through  the  medium  of  a  fictitious  form 
that  the  Court  is  able  to  obtain  this  auxiliary  inquiry ;  the  expense  and  delay 
attendant  upon  it,  are  only  to  be  incurred  when  the  Court,  in  the  exercise  of  a 
sound  discretion,  may  deem  it  necessary ;  except  in  cases  where  practice  has 
made  it  a  matter  of  right,  as  where  required  by  an  heir-at-law,  or  a  rector.”  (0) 
But,  although  the  granting  an  issue  is,  except  in  the  cases  above  noticed,  a 
discretionary  act,  a  mistake  in  the  exercise  of  that  discretion,  is  a  just  ground 
of  appeal  ;  and,  therefore,  if  the  Court  refuses  an  issue,  and  the  Court  of  Ap¬ 
peal  should  think  that  the  contrary  decision  would  have  been  a  sounder  exercise 
of  discretion,  it  will  rectify  the  order  of  the  Court  below  accordingly  ;  (jo)  and 
so,  where  the  House  of  Lords  thought  that  the  Court  below  had  directed  issues 
improperly,  it  reversed  the  order  directing  the  issues,  and  remitted  the  cause, 
with  directions  to  the  judge,  to  decide  upon  the  matter  himself.  (<7) 

It  is  stated,  by  Lord  Eldon,  in  O'Connor  v.  Cook,  (r)  that  “it  is  pretty  clear 
that  Courts  of  Equity,  in  ancient  times,  were  more  in  the  habit  of  taking  to 
themselves  the  decision  of  questions  of  fact,  than  they  have  thought  it  wise  or 


(i)  Ibid. 

(A)  Tucker  v.  Sanger,  M’Clel.  424;  1  M’Clel.  &  Y.  425;  13  Pri.  119. 

(/)  Lord  Fingal  v.  Blake,  1  Moll.  113.  (m)  Levy  v.  Levy,  3  Mad.  245. 

( n )  Jackson  v.  Barry,  2  Cox.  225. 

(0)  Per  Sir  Thomas  Plumer,  M.  R.  Short  v.  Lee,  2  J.  &  W.  495. 

( p )  Vide  Hampson  v.  Hampson,  3  V.  &  B.  43. 

(9)  Nicol  v.  Vaughan,  2  Dow  and  Clark,  420;  5  Bligh,  N.  S.  505,  S.  C.;  vide  etiam. 
Earl  of  Winchilsea  v.  Garetty,  1  M.  &  K.  253,  S.  C. 

(r)  6  Yes.  665,  671. 
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discreet  in  later  times;”  still,  however,  the  practice  of  granting  issues,  is  limited 
to  cases  in  which,  as  before  observed,  the  Court,  in  the  fair  exercise  of  its  dis¬ 
cretion,  considers  that  justice  will  best  be  obtained  by  that  course.  The  Court 
will  never  direct  an  issue,  where  it  feels  that  it  is  itself  more  competent  to  decide 

r  *731  1  ^ie  P°'nt  ^an  a  Jury?  ^us,  where  the  question  ^depends  entirely 
L  -*  upon  conflicting  documents,  the  judge  in  equity  is  more  competent 

to  draw  the  proper  conclusion  than  a  jury,  and  in  such  cases,  therefore,  an  issue 
will  not  be  directed. (s) 

It  seems,  however,  that  where  the  question  turns  upon  conflicting  presump¬ 
tions  of  fact,  the  Court  will  send  the  case  to  be  tried  by  a  jury,  as  in  Mason  v. 
Mason ,  (t)  where  the  right  depended  upon  whether  the  father  or  son  survived, 
and  it  appeared  that  they  were  both  shipwrecked  together,  on  their  voyage 
from  India,  when  all  on  board  perished,  the  Court  directed  an  issue,  to  try 
whether  the  son  was  living  at  the  death  of  the  father. 

The  Court  will  refuse  an  issue,  where,  though  the  facts  are  controverted,  it 
sees  clearly  that,  even  if  found  to  be  as  the  party  asking  for  the  issue  alleges 
them  to  be,  the  party  would  not  in  law  be  entitled  to  relief ;  thus,  where  a 
modus  was  clearly  invalid  as  laid,  the  Court  refused  to  grant  an  issue,  but 
decided  upon  the  point  of  law ;  (u)  and  so  where  the  defence  to  a  bill  for  tithes 
was  a  mere  prescription  in  non  clecimando ,  without  any  colour  of  title,  the 
Court  would  not  send  it  to  a  jury,  because  such  a  prescription  was  no  defence, 
even  where  the  bill  was  brought  by  a  lay  improprietor.(a?) 

And  so  where  it  is  obvious  that  the  finding  of  a  jury  can  be  in  no  other 
way  but  one,  an  issue  will  be  refused ;  thus  where,  in  a  suit  for  tithes,  a  legal 
exemption  was  set  up,  which  was  supported  by  proof  pf  non-payment  to  the 
rector  for  a  very  long  period  of  time,  but  no  satisfactory  evidence  was  given  of 
the  legal  origin  of  the  claim  for  exemption,  and  the  Court  was  satisfied  that  it 
was  impossible  to  throw  any  further  light  upon  the  subject  than  was  afforded  by 
the  evidence  already  before  it,  an  issue  was  refused ;  because  the  Court  was  of 
opinion  that,  were  the  evidence  presented  to  a  jury,  they  would  not  be  justified 
T  *732  *1  *n  ^nc^n&  ^at  such  an  exemption  ever  existed,  [y)  So  *in  tithe 
L  -*  cases,  where  the  Court  was  of  opinion  that  a  modus,  as  set  up  by 

the  answer,  even  if  proved,  would  be  bad  in  law,  it  would  decree  an  account 
against  the  defendants,  without  directing  an  issue  to  try  the  validity  of  the 
modus,  (z)  Upon  the  same  principle,  although  there  was  evidence  of  a  con¬ 
tinued  adulterous  intercourse  between  a  married  woman  and  her  paramour,  the 
Court  refused  to  grant  an  issue  to  try  the  legitimacy  of  her  child,  because  there 
was  also  evidence  of  such  access  between  the  husband  and  his  wife  as  was  con¬ 
sistent  with  the  presumption  of  the  child’s  legitimacy,  (a) 

In  the  Bishop  of  Winchester  v.  Fournier ,  ( b )  a  case  is  mentioned  of  Bridge 
v.  Eddows ,  where  the  bill  sought  to  have  a  forged  bond  delivered  up;  but  Lord 
Hardwicke  directed  an  issue,  though  it  is  stated  to  have  been  proved  plainly, 
that,  at  the  time  of  the  alleged  execution  of  the  bond,  the  pretended  obligor  was 
not  at  the  place  where  he  was  supposed  to  have  executed  it,  and  his  Lordship 
is  represented  to  have  said,  “that  he  could  not  try  the  question; — that  it  was  a 
fact  of  forgery  which  he  could  not  enter  into  and  which  must  be  tried ;”  in 
Peake  v.  Highfield ,  (c)  however,  the  Master  of  the  Rolls,  (Lord  Gifford,)  said, 
he  did  not  apprehend  that  Lord  Hardwicke  meant  to  go  to  the  full  extent  of  the 


( s )  Fisher  v.  Lord  Graves,  1  M’Clel.  &  Y.  362 ;  sed  vide  Collins  v.  Sawrey,  4  Br.  P. 
C.  692. 

(t)  1  Mer.  308.  (w)  Blackburn  v.  Jepson,  3  Swanst.  132. 

( x )  Berney  v.  Harvey,  17  Ves.  119.  (y)  Ross  v.  Aglionby,  4  Russ.  489. 

(z)  Goodenough  v.  Powell,  2  Russ.  219.  (a)  Bury  v.  Phillpot,  2  M.  &  K.  349. 

(6)  2  Yes.  446.  (c)  1  Russ.  559. 
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words  there  imputed  to  him,  and  that  in  some  of  the  cases  which  he  had  refer¬ 
red  to,  the  Court  did  try  the  fact  of  forgery,  and,  at  the  hearing,  ordered  the 
forged  instrument  to  be  delivered  up.  (r/) 

In  Peake  v.  Highjield ,  however,  although  the  Master  of  the  Rolls  was  of 
opinion  that  the  Court  had  jurisdiction,  without  directing  any  trial  at  law,  to 
declare  an  instrument  forged,  and  to  order  it  to  be  delivered  up,  yet  as  both  the 
defendant  and  a  witness  had  sworn  to  the  execution  of  the  instrument,  he  con¬ 
sidered  it  would  be  too  much  for  him  to  make,  at  once,  a  decree  in  favour  of 
the  plaintiff,  and,  therefore,  he  directed  an  issue  to  try  whether  the  deed  in 
question  was  the  deed  of  the  party  by  whom  it  purported  to  be  executed. 

*It  is  to  be  observed,  that  it  is  generally  in  those  cases  only  were  p  *733  “| 
there  is  contradictory  evidence,  that  the  Court  will  be  induced  to  L  J 

grant  an  issue  to  try  a  contraverted  fact;  a  mere  suggestion  upon  the  record,  un¬ 
supported  by  evidence,  in  opposition  to  evidence  on  the  other  side,  will  not  be 
sufficient;  thus,  where  the  Master  of  the  Rolls,  (Sir  J.  Leach)  had  directed 
issues  to  try  the  validity  of  a  bond,  merely  upon  the  surmise  and  suggestion 
of  a  party,  the  bond  being  unobjectionable  on  the  face  of  it,  and  all  the  evi¬ 
dence,  as  to  the  circumstances  under  which  it  was  obtained,  before  the  Court 
upon  the  report  of  a  Master,  the  House  of  Lords  reversed  the  order  directing 
the  issues,  and  remitted  the  cause  to  the  Master  of  the  Rolls,  with  directions 
to  him  to  decide  upon  the  matter  himself.  («) 

It  must  not,  however,  be  understood,  that,  unless  there  is  contradictory  evi¬ 
dence,  the  Court  is,  in  all  cases,  precluded  from  sending  a  matter  to  be  inves¬ 
tigated  before  a  jury ;  it  may  happen  that,  although  the  evidence  is  all  on  one 
side,  it  is  still  not  sufficient  to  satisfy  the  conscience  of  the  Court  that  the  fact  is 
as  it  is  represented  to  be,  and  in  such  cases  the  Court  is  in  the  habit  of  directing 
an  issue  to  try  the  fact,  although  the  evidence  in  support  of  it  is  not  opposed 
by  any  adverse  claim  on  the  other  side;  thus,  in  Moons  v.  Be  Bernales ,  (f) 
where  the  defendants  had  not  disputed  the  plaintiff’s  title,  but  had  put  him  to 
the  proof  of  it  by  their  answer,  upon  which  the  plaintiffs  had  gone  into  long 
evidence  in  support  of  their  title,  which  the  Master  of  the  Rolls  did  not  deem 
quite  satisfactory,  issues  were  directed  to  try  it.  (g) 

The  Court  has  also,  where  it  has  entertained  a  suspicion  that  a  witness  was 
interested  in  the  result  of  the  cause,  directed  the  matter  to  be  tried  by  an  issue, 
in  order  that,  upon  his  examination  in  the  Court  of  Law,  questions  might  be 
put  to  him  to  discover  his  interest,  (/i) 

It  is  to  be  remarked,  that,  although  it  has  sometimes  happened,  p  *734  q 
*that  where,  upon  the  hearing  of  a  cause,  a  matter  not  in  issue  *-  d 

has  started  up,  which  has  appeared  to  the  Court  material  to  the  question,  the 
Court  has  directed  an  issue  to  try  it,  (i)  the  Court  will  not  permit  a  party  to 
take  an  issue,  upon  a  point  in  question,  in  a  different  form  from  that  which  he 
has  stated  in  his  pleadings  ;  thus  the  Court  refused  to  permit  defendants  to 
have  an  issue  to  prove  matters  which  were  not  stated  in  their  answers,  but 
which  appeared  by  the  answer  of  the  plaintiffs  to  their  cross  bill;  (&)  and, 
upon  the  same  ground,  the  Court  of  Exchequer  refused  to  direct  an  issue  to 
try  the  existence  of  a  composition  real,  where  the  defendant  had  only  alleged  a 


( d )  Vide  the  Bishop  of  Winchester  v.  Fournier,  ubi  supra;  and  Masters  v.  Braban,  1 
Russ.  560  n.;  Seccombe  v.  Fitzgerald,  ib.  561  n.;  White  v.  Hussy,  Prec.  in  Ch.  14. 

(e)  Nicol  v.  Vaughan,  2  Dow.  &  Clark,  420;  5  Bligh,  N.  S.  505,  S.  C. ;  vide  etiam 
Earl  of  Winchilsea  v.  Garetty,  1  M.  &  K.  253,  S.  C. 

(/)  1  Russ.  301.  (g)  Vide  etiam  Burkett  v.  Randall,  3  Mer. 466. 

(A)  Stokes  v.  M’Kerral,  3  Bro.  C.  C.  228. 

(i)  Balch  v.  Tucker,  2  Cha.  Ca.  40. 

(/c)  Minor  Canons  of  St.  Paul  v.  Kettle,  2  V.  &  B.  1. 
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modus.  ( l )  So  where  the  plaintiff,  in  a  bill  for  a  specific  performance,  fails  in 
proving  the  terms  of  the  agreement  he  relies  upon,  the  Court  will  not  assist 
him  by  directing  an  issue  to  ascertain  the  terms ;  (in)  and  e  converso ,  a  party 
is  not  entitled  to  an  issue  or  an  inquiry  to  establish  a  case  relied  upon  by  his 
pleading,  but  omitted  in  proof,  (n) 


It  is  to  be  noticed,  than  an  issue  may  be  granted  either  upon  the  original 
hearing  of  the  cause,  or  upon  a  hearing  for  further  directions,  or  upon  excep¬ 
tions  to  a  Master’s  report  upon  an  inquiry ;  and  sometimes,  where  the  Court 
sees  that  the  consequence  of  directing  an  inquiry,  as  to  a  particular  fact,  must 
be  that  the  Master’s  report  will  be  excepted  to,  and  that  an  issue  must  even¬ 
tually  be  directed,  it  will  direct  the  issue  at  once,  (o)  It  seems,  also,  from  the 
judgment  of  Lord  Eldon,  in  Agar  v.  the  Regent's  Canal  Company ,  ( p )  that 
where  a  motion  is  made  to  commit  a  party  for  the  breach  of  an  injunction,  and 
the  fact  of  the  injunction  having  been  broken  is  strongly  controverted  upon  the 
affidavits,  the  Court  will  direct  an  issue  to  try  it.  The  Court  will  also  direct 
r  *701;  ~i  an  issue  upon  a  ^motion  for  an  injunction,  ( q )  or  for  a  receiver,  (r) 
L  J  where  the  facts  upon  which  the  plaintiff  relies,  as  the  foundation 

of  his  application,  are  positively  denied  upon  the  affidavit  of  the  defendant. 

In  general,  however,  the  Court  will  not  grant  an  issue  upon  motion  before 
hearing,  unless  upon  consent ;  and,  in  Fullagar  v.  Clark ,  (s)  where  a  motion, 
on  the  part  of  the  plaintiff,  was  made  upon  the  coming  in  of  the  answer,  that 
an  issue  might  be  directed,  to  try  whether  the  plaintiff  was  of  competent  mind, 
at  the  respective  periods  of  the  execution  of  the  agreement  and  lease  in  question 
in  the  cause,  and  whether  such  agreement  and  lease  were  fairly  or  unduly  ob¬ 
tained  and  executed,  Lord  Eldon  refused  to  grant  the  application  without  con¬ 
sent  5  his  Lordship,  however,  founded  his  objection  to  the  motion  upon  the  fact, 
that  the  object  of  the  bill  was  to  have  a  lease,  made  by  the  plaintiff,  delivered 
up,  either  as  having  been  made  by  a  person  incompetent  to  make  it,  or  as 
having  been  unduly  obtained;  and  he  said  that  if  the  motion,  upon  the  answer, 
had  been  merely  for  an  issue  to  try  whether  the  plaintiff  was  of  competent 
mind  to  execute  a  deed  and  nothing  more,  and  that  could  not  be  tried  in  eject¬ 
ment,  he  would  not  say  that  he  would  not  direct  that  issue  5  his  Lordship  also 
said,  that  he  had  himself,  in  one  or  two  instances,  ventured  to  interpose  in  a 
very  early  stage  of  the  cause,  where  a  single  fact,  legitimacy  for  instance,  was 
to  decide  every  thing,  and  that,  in  such  a  case,  this  course,  without  putting  the 
party  to  the  expense  of  going  to  replication  and  the  examination  of  witnesses, 
was  not  wrong. 

It  is  to  be  mentioned  in  this  place,  that,  in  an  anonymous  case  in  the  Exche¬ 
quer,  the  Court  considered  it  irregular  to  direct  an  issue  upon  motion,  although 
it  was  consented  to  by  the  other  party.  ( t ) 

An  issue  may  be  directed,  not  only  upon  questions  between  parties  to  the 
suit,  but  also  upon  claims  brought  in  under  a  decree,  by  persons  not  upon  the 
record.  Thus,  where  the  Master  allowed  a  claim  brought  in  by  a  solicitor,  for 
r  -1  a  bill  of  *costs,  upon  which  exceptions  were  taken ;  upon  the 

L  J  hearing  of  the  exceptions  an  issue  was  directed,  (w) 


(/)  Bennett  v.  Neale,  Wightw.  324. 

(w)  Savage  v.  Carroll,  ibid.  vol.  1,  548.  (0) 

(p)  Cooper’s  Rep.  77.  ( q ) 

(r)  Gardiner  v.  Rowe,  4  Mad.  236.  ( s ) 

( t )  2  Anst.  480. 

( u )  Price  v.  Price,  cited  2  Smith’s  Ch.  Pr.  76. 


(nt)  Savage  v.  Carroll,  2  B.  &  B.  451. 


Norman  v.  Morrell,  4  Ves.  769,  770. 
De  Tastet  v.  Bordenave,  Jac.  516. 

18  Ves.  481. 
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The  Court,  sometimes,  directs  one  issue  only,  and  sometimes  several,  ac¬ 
cording  to  the  number  of  substantial  points  upon  which  it  is  necessary  to  take 
the  opinion  of  a  jury;  and  it  will,  where  the  point  to  be  decided  embraces 
several  circumstances,  direct  an  issue  upon  each  of  those  circumstances :  thus, 
in  Bryan  v.  Parker ,  (#)  a  double  issue  was  directed  to  try  the  validity  of  a 
farm  modus ;  the  inquiry  being  first,  as  to  the  existence  of  the  ancient  farm  ; 
and,  secondly,  as  to  the  payment  of  the  modus.  It  seems  also  that  the  Court 
has  directed  an  issue  as  to  a  particular  clause  in  a  will,  (y) 

Issues  concerning  lands,  or  other  corporeal  or  incorporeal  hereditaments, 
ought  strictly  to  be  tried  in  the  counties  where  the  same  are  situate  ;  but  the 
Court  will  sometimes  direct  the  venue  to  be  laid  in  another  county.  ( z )  It  was 
laid  down,  however,  by  Sir  J.  Leach,  Y.  C.,  as  a  rule,  that  an  order  to  that 
effect  cannot  be  made  part  of  the  decree  or  order  directing  the  issue,  because 
the  propriety  of  it  depends  upon  circumstances  which  are  extrinsic  to  the  plead¬ 
ing  and  proofs,  but  that  a  petition  must  be  presented  for  the  purpose  of  obtaining 
it.  (a) 

In  directing  an  issue,  the  Court  directs  the  party  supporting  the  affirmative 
to  be  the  plaintiff  in  the  issue ;  thus,  in  tithe  cases,  the  defendant  setting  up  a 
modus  or  composition,  being  the  party  to  support  the  modus,  is  considered  as 
the  proper  party  to  be  the  plaintiff  at  law.  (b) 

It  usually  forms  part  of  the  order,  that  the  issue  is  to  be  settled  by  a  Master, 
in  case  the  parties  differ  about  the  same. 

*The  plaintiff  in  the  issue  has  the  right  of  selecting  the  Court  in  p  *737  1 
which  it  is  to  be  tried;  formerly  he  could  elect  only  between  the  *-  d 

Queen’s  Bench  or  the  Common  Pleas,  the  practice  of  the  Court  being  not  to  send 
it  to  the  Court  of  Exchequer,  unless  there  was  some  special  reason  for  it,  in 
which  case  a  special  order  must  have  been  obtained,  (c)  Since  the  alteration 
of  the  practice,  however,  the  plaintiff  may  select  any  of  the  three  Common  Law 
Courts,  (r/) 

It  is  said  that  the  Court  seldom  or  ever  directs  a  trial  at  bar,  but  only  intimates 
that  it  would  be  desirable ;  (e)  this,  however,  is  not  strictly  correct,  for  although 
the  Court,  owing  to  the  great  increase  of  expense  attendant  upon  trials  at  bar,  is 
very  cautious  in  directing  an  issue  so  to  be  tried,  yet  frequent  instances  are  to 
be  found  in  which  such  trials  have  been  directed ;  (/)  and,  it  seems,  that  even 
new  trials  may  be  directed  of  issues  which  have  been  tried  at  bar.  ( g )  In 
Parker  v.  Hart ,  ( h )  Lord  Harkwicke  directed  the  trial  to  be  at  the  bar  of  the 
Court  King’s  Bench,  provided  the  party  praying  it  would  consent  that,  if  he 
prevailed,  he  would  be  contented  with  Nisi  Prius  costs,  (i) 


( x )  1  Younge  &  C.  170;  vide  etiam  Bailey  v.  Sewell,  1  Russ.  239. 

(y)  Hippesley  v.  Horner,  Seton,  349  ;  vide  etiam  Earl  of  Newburgh  v.  Countess  of 
Newburgh,  5  Mad.  364. 

(2)  Chapman  v.  Smith,  2  Yes.  516. 

(a)  Sparke  v.  Ivatt,  1  S.  &  S.  366.  The  decision  in  Chapman  v.  Smith,  above  referred 
to,  appears,  at  first  to  be  at  variance  with  this  rule ;  but  it  will  be  seen,  upon  reading  the 
case,  that  the  circumstance  which  induced  the  Court  to  direct  the  issue  into  another  county, 
was  apparent  on  the  face  of  the  pleadings. 

(b)  Chapman  v.  Smith,  2  Yes.  506,  516. 

(e)  Antrobus  v.  East  India  Company,  5  Mad.  3. 

(d)  2  Smith’s  Ch.  Pr.  79.  (e)  2  Mad.  P.  &  P.  626. 

(f)  Vide  Baker  v.  Hart,  3  Atk.  542;  1  Ves.  28.  S.  C.  ;  Hite  v.  Salter,  2  Dick.  495; 
Richards  v.  Symes,  2  Atk.  320 ;  Attorney  General  v.  Montgomery,  ib.  37S. 

(g)  Regina  v.  Ball  de  Bewdley,  1  P.  Wms.  212;  Richards  v.  Symes,  2  Atk.  320; 
Baker  v.  Hart,  3  Atk.  542;  1  Ves.  28.  S.  C. ;  Coker  v.  Farewell,  2  P.  Wms.  563. 

(h)  Ubi  supra.  ( i )  Vide  etiam  Hite  v.  Salter,  2  Dick,  495. 
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In  directing  an  issue,  the  Court  will  order  the  parties  to  make  such  admis¬ 
sions  as  are  necessary  to  raise  the  question  to  be  determined,  (Jc)  It  will  also 
order  the  parties  to  produce,  at  the  trial,  all  documents  in  their  possession,  cus¬ 
tody,  or  power,  which  the  other  parties  may  require,  or  which  the  Court  may 
think  necessary  for  a  complete  investigation  5  (/)  and,  if  such  order  does  not 
form  part  of  the  original  order  directing  the  issue,  it  may  be  obtained  afterwards, 
upon  motion,  (m)  The  rule,  as  to  producing  papers,  on  a  trial  at  law  directed 
T  *738  1  ^  Chancery,  is  this If  the  Court,  on  motion  or  by 

L  J  ^decree,  directs  a  trial,  that  trial  is  directed  in  such  a  way,  that  all 

productions  which  the  Court  conceives  to  be  useful  upon  that  trial,  the  creature 
of  its  own  direction  shall  be  made. 

Upon  this  principle,  the  Court  will  order  documents,  which  are  in  the  posses¬ 
sion  of  another  defendant,  to  be  produced  at  the  trial  of  an  issue,  (n)  even  though 
such  defendant  declines  to  be  a  party  to  the  issue,  (nn)  The  rule  is  different 
with  respect  to  the  trial  of  actions  not  directed  by  the  Court;  as,  for  instance, 
where  a  bill  is  filed  for  an  injunction  against  an  action,  and  for  relief,  and  the 
injunction  being  refused,  the  defendant  goes  on  at  law  to  a  trial, — there  the 
plaintiff  can  only  read  by  the  direction  of  the  Court,  what  he  may  read  without 
that  direction,  viz :  the  answer,  and  then  he  may  read  every  book,  memoran¬ 
dum,  letter,  or  paper  referred  to  by  that  answer ;  as  every  such  book,  letter, 
<fcc.,  is  part  of  the  answer.  ‘It  is  read,  as  being  part  of  the  answer,  and  the 
plaintiff  must  shew  that  what  he  prays  may  be  produced  is,  in  effect  and  sub¬ 
stance,  part  of  that  answer,  unless  the  trial  is  directed  by  the  Court  itself,  on 
motion,  or  by  decree ;  but  there  is  no  instance  of  directing  the  answer  of  any 
other  person,  except  of  the  defendant  in  that  cause,  or  any  part  of  it,  to  be  read 
upon  a  trial  not  directed  by  the  Court  itself.’  (0) 

It  is  to  be  observed,  that,  although  in  a  case  of  a  trial  at  law,  directed  by  the 
Court  of  Chancery,  the  Court  has  power  over  every  party  in  the  cause,  who  is 
interested  in  the  question  to  be  tried,  to  compel  such  production  as  may  be 
necessary  for  a  complete  trial,  such  production  will  not  be  ordered  of  documents 
which  the  party  holds  in  a  distinct  character,  such  as  mortgagee,  &c.  ( p )  In  a 
case,  however,  before  the  Court  of  Exchequer,  the  defendants,  in  a  tithe  suit, 
were  ordered  to  produce,  at  the  trial  of  an  issue  and  before  the  Master,  deeds 
produced  by  them  at  the  hearing,  though  belonging  to  their  landlord,  who  was 
*739  1  BOt  a  Parly*  or  admit,  al  trial,  *the  facts  which  the  deeds 
-*  were  produced  at  the  hearing  to  prove.  ( q ) 


[ 


It  is  to  be  remarked,  that  the  ordinary  order  for  the  production  of  books, 
papers  and  writings,  before  the  Master,  will  not  be  sufficient  to  compel  their 
production  at  the  trial,  such  production  must  be  specially  ordered,  and  usually 
forms  part  of  the  order  directing  the  issue ;  where  that  is  not  the  case,  a  special 
application  must  be  made  to  the  Court,  (r) 

Where  the  Court  has  ordered  an  issue  or  an  action  at  law,  with  directions 
for  a  production  of  papers,  &c.,  a  bill  of  discovery  cannot  be  tiled  without 
leave  of  the  Court,  (s) 

Some  doubt  appears  to  exist  with  respect  to  the  right  of  the  Court,  when  it 
directs  an  issue,  to  order  the  parties  themselves  to  be  examined,  without  their 
consent.  Instances  occur  in  the  books,  in  which  orders  for  such  examinations 


(/r)  Fenwick  v.  James,  Seton  on  Decrees,  348. 

(/)  Carte  v.  Hodgkin,  ibid.  342.  (rn)  Marsh  v.  Sibbald,  2  V.  &  B.  375. 

( n )  Marsh  v.  Sibbald,  2  V.  &  B.  375.  ( nn )  Pindar  v.  Smith,  Mad.  &  Geld.  48. 

( 0 )  Vide  Marsh  v.  Sibbald,  ubi,  supra.  \p)  Pindar  v.  Smith,  ubi  supra. 

(7)  Pulley  v.  Hilton  10  Pri.  118.  (r)  Marsh  v.  Sibbald,  2  V.  &  B.  375. 

($)  Cooke  v.  Marsh,  18  Yes.  209;  vide  Few  v.  Guppy,  1  M.  &  (3.  487,  507. 
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have  been  made ;  (/)  and  again  there  are  others  in  which  they  have  been  re¬ 
fused.  (u)  Upon  examination  of  these  cases,  however,  it  will  be  found,  that 
the  rule  is  against  the  examination,  when  the  issue  is  directed  at  the  hearing  of 
the  cause,  or  upon  further  directions,  unless  the  party  is  merely  a  nominal  one; 
but  that  where  the  issue  is  directed  upon  an  interlocutory  application,  on  the 
ground  that  the  affidavits,  on  both  sides,  are  conflicting,  as  where  an  injunction 
is  asked  for  upon  the  affidavit  of  one  party,  and  opposed  upon  that  of  another, 
and  an  issue  is  in  consequence  directed,  there  it  is  considered  quite  fit  that  they 
should  both  be  examined,  (x) 

It  is  to  be  observed,  that  where  the  Court  directs  a  party  to  be  examined  as 
a  witness,  no  objection  is  waived,  except  that  which  arises  from  his  being  a 
party  in  the  cause,  (?/)  and  that  the  meaning  of  the  order,  is  not  that  he  should 
be  a  witness  for  the  party  himself,  or  for  the  other  side,  but  that  p  *740  1 

he  should  be  a  ^witness  for  the  Court;  ( z )  in  fact,  that  he  should  b  i  -* 
undergo  a  viva  voce  examination,  for  the  purpose  of  eliciting  the  truth  more 
clearly  than  can  be  done  by  affidavit  or  depositions  in  writing. 

The  form  of  the  issue  having  been  pointed  out  by  the  decree  or  order,  a  draft 
of  the  record,  in  an  action  at  law,  is  prepared  by  the  plaintiff’s  solicitor,  in 
which  the  pretended  plaintiff  declares,  that  he  laid  a  wager  of  five  pounds,  with 
the  defendant,  on  the  question  in  dispute  ;  and  avers  that  the  fact  is  as  he  con¬ 
tended  it  was,  and  that  he  therefore  brings  his  suit  for  the  five  pounds  ;  the 
defendant,  by  his  plea,  admits  the  wager,  but  avers  the  contrary  to  be  the  fact; 
whereupon  the  issue  is  joined,  which  is  directed  to  be  tried,  (a) 

When  the  plaintiff’s  solicitor  has  prepared  the  issue,  he  sends  a  copy  thereof 
to  the  defendant’s  attorney,  and  the  same  is  settled  by  him.  If  the  parties  are 
unable  to  agree  upon  the  issue,  a  fair  copy  of  the  issue  is  made  and  left  in  the 
Master’s  office ;  a  warrant  is  then  taken  out  and  served  on  the  clerk  in  Court, 
on  leaving  the  same  ;  the  other  party  then  takes  a  copy,  and  the  issue  is  settled 
by  the  Master,  on  a  warrant  taken  out  for  that  purpose,  (b) 

When  the  issue  has  been  settled,  the  Master  certifies  accordingly.  This 
certificate  is  filed  at  the  Report  office,  and  a  copy  of  the  issue,  with  notice  of 
trial  endorsed,  is  delivered  to  the  defendant’s  attorney,  the  record  is  then  made 
up,  and  the  trial  takes  place  in  the  usual  manner,  (c) 

If  either  of  the  parties  require  a  special  jury,  a  motion  for  one  should  be 
made  to  the  Court  of  Chancery,  (d)  Where  lands  are  in  question,  the  Court 
will  sometimes  order  the  jury  to  have  a  view,  and  where  they  are  to  have  a 
view  of  a  particular  manor,  the  Court  will  order  them,  sometimes,  to  take  a 
view  of  the  whole  and  ascertain  the  bounds  of  it.  (e) 

The  decree  or  order  directing  the  issue,  always  specifies  the  time  when  it  is 
to  be  tried  ;  but  it  seems  that  the  Court  has  no  power  to  make  a  compulsory 
order  to  force  the  parties  to  proceed  on  the  issue ;  if,  however,  the  plaintiff 
make  default  *in  taking  the  record  down  for  trial  at  the  time  ap-  q 

pointed,  the  Court  will  order  the  issue  to  be  taken  pro  confesso ,  h  J 

against  him.(/)  It  is  stated,  that,  in  the  Court  of  Exchequer,  the  plaintiff  at 
law  is  allowed  to  make  default  in  going  to  trial  once^g-)  but  such  is  not  the  rule 


( t )  Vide  ex  parte  Dister,  Buck.  234;  Harwood  v.  Harwood,  cited  4  Mad.  236  ;  Gardi¬ 
ner  v.  Rowe,  ibid. ;  De  Tastet  v.  Bordenave,  Jac.  518. 

(u)  Vide  Howard  v.  Braithwaite,  1  V.  &  B.  374. 

(sc)  De  Tastet  v.  Bordenave,  ubi  supra. 

ly )  Rogerson  v.  Whittington,  1  Swanst.  39. 

(2)  De  Tastet  v.  Bordenave,  ubi  supra. 


(b)  2  Smith’s  Ch.  Pr.  80. 

(d)  Anon.  2  P.  Wms.  68. 

(/)  Bearblock  v.  Tyler,  1  J.  &  W.  225. 

Vol.  V.— C 


(a)  1  Newl.  Pr.  350. 

(c)  Ibid.  81. 

(e)  Prac.  Reg.  263. 

(g)  Mitchell  v.  Rabetts,  cited  ib.  226. 
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in  this  Court,  although,  when  there  is  a  reasonable  ground  shewn  for  the  indul¬ 
gence,  the  Court  will,  upon  application,  give  the  plaintiff  leave  to  postpone  the 
trial,  (f)  The  probability  of  the  absence  of  the  plaintiff’s  counsel,  at  the  time 
of  the  trial,  has  been  held  a  reasonable  ground  for  putting  off  the  trial,  (g) 

It  may  be  mentioned,  that,  in  Humpage  v.  Rowley ,  (A)  the  defendant  ob¬ 
tained  permission,  from  the  Court  of  K.  B.,  to  carry  down  the  record  by  pro¬ 
viso.  Such  permission,  however,  if  proper  at  all,  should  be  given  by  this 
Court.  It  may  also  be  mentioned  that  in  a  case  before  Sir  J.  Leach,  V.  C., 
where  an  issue  was  directed  to  be  tried  at  Chester,  but  no  trial  took  place,  upon 
a  motion  being  made  that  the  plaintiff  might  be  directed  to  try  the  issue  at  the 
next  Chester  assizes,  or  otherwise  that  it  might  be  taken  pro  confesso  against 
him,  the  order  to  that  effect  was  made.  (£) 

It  is  to  be  observed,  that  this  case  does  not  militate  against  the  rule  above 
laid  down,  since  the  order  made,  was  the  one  asked  for,  and  no  other  could 
have  been  pronounced ;  but  it  is  right  to  state,  that  in  Powell  v.  Wood ,  ( k ) 
Lord  Lyndhurst  appears  to  have  refused  to  make  an  order,  to  take  an  issue  pro 
confesso ,  absolute  in  the  first  instance,  and  is  reported  to  have  made  the  order 
nisi.  It  does  not  appear,  however,  what  the  order  nisi  in  that  case  was,  and 
no  trace  of  it  is  to  be  found  in  the  Registrar’s  book.  (M) 

It  is  the  duty  of  the  defendant  in  the  issue,  to  name  an  attorney  to  appear 
for  him  in  the  Court  of  Law  in  which  it  is  to  be  tried,  and,  if  he  neglects  to 
do  so,  an  order  may  be  obtained  that  he  may  name  an  attorney  in  four  days, 
and  that,  in  default,  the  issue  be  taken  as  tried  and  a  verdict  given  for  the 
plaintiff.  (/) 

*742  ]  *After  an  order  to  take  the  issue  pro  confesso ,  the  cause  should 


[ 


be  set  down  for  further  directions,  and  to  have  the  issue  taken  pro 


confesso  pursuant  to  the  order,  (m) 

It  may  be  stated  here,  that  a  judge  at  law  trying  an  issue  has  no  authority  to 
decline  trying  it,  or  to  refer  it  to  another  mode  of  trial,  viz :  by  arbitration  ; 
but  if  the  parties  think  proper  to  refer  it  to  arbitration,  and  a  reference  is  adopted 
by  consent,  the  effect  of  that  is  to  abandon  not  merely  the  direction  to  try  the 
issue,  but  the  whole  proceeding,  (n) 

The  course  of  proceeding  upon  the  trial  of  an  issue  is,  generally  the  same 
as  that  adopted  in  ordinary  trials  at  law,  except  where  the  Court  of  Chancery 
has  given  any  special  directions  upon  the  subject.  It  is,  however,  to  be 
remarked,  that,  where  a  devisee  seeks  to  establish  a  will  of  real  estate,  against 
the  heir,  the  rule  of  the  Court  requires  that  the  due  execution  of  the  will 
should  be  proved  by  the  examination  of  all  the  attesting  witnesses  to  it,  who 
are  in  existence,  or  capable  of  being  examined ;  and  that  the  same  course  is 
also  necessarily  required  upon  the  trial  of  an  issue  devisavit  vel  non ,  (o)  except 


(/)  Bearblock  v.  Tyler,  ubi  supra.  ( g )  Ibid. 

(4)  4  T.  R.  767.  (i)  Anon.  4  Mad.  255. 

(A)  1  Russ.  &  M.  354. 

(kk)  The  point  is  now  under  the  consideration  of  the  Lord  Chancellor  in  Casborne  v. 
Barsham,  heard  23  Jan.  1840. 

(/)  Wilson  v.  Ginger,  2  Dick.  521 ;  Constable  v.  Angel,  cited  ibid.  It  is  stated  that  in 
Mr.  Smith’s  book,  vol.  2,  p.  80,  that,  in  both  the  above  cases,  it  appears  that  the  Master 
had  settled  the  issue,  and  certified  that  the  defendant  had  not  named  an  attorney  ;  that  both 
orders  were  made  on  affidavit  of  the  service  of  a  notice  of  motion ;  and  that,  in  addition  to 
the  direction  stated  in  the  report,  they  ordered  that  the  defendant  should  consent  to  the  trial 
of  the  issue  at  the  next  assizes  to  be  holden  for,  &c.,  or,  in  default,  the  issue  to  be  taken 
pro  confesso. 

( m )  Anon.  20  Dec.  1813,  cited  1  Newl.  352. 

(n)  Woodley  v.  Johnson,  1  Moll.  394. 

(o)  Townsend  v.  Ives,  1  Wils.  216;  Ogle  v.  Cook,  1  Ves.  178;  Bullen  v.  Michel,  2 
Pri.  399;  Bootle  v.  Blundell,  19  Ves.  494;  Cooper  Ch.  Rep.  136. 
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when  the  circumstances  are  such,  that,  by  the  common  rules  of  evidence, 
proof  of  the  witness’s  hand-writing  may  be  substituted  for  the  testimony  of  the 
witness  himself,  as  where  the  witness  is  dead  or  abroad,  or  is  insane,  ( p )  or 
where,  after  diligent  search,  he  cannot  be  found.  ( q ) 

44  The  rule  of  this  Court,  to  have  all  the  witnesses  examined,  is  not  by  any 
means  a  technical  rule ;  this  proceeding  to  establish  a  will,  aiming  to  say  to  the 
heir,  that  if  the  will  shall  be  once  established  against  him,  he  can  never  claim 
the  devised  property  *again,  or,  if  the  effect  should  not  be,  that  p  *743  1 
the  whole  estate  is  gone  from  him,  but  establishing  charges  and  L  i  J 
incumbrances,  to  that  extent  his  interest  is  bound  for  ever.  This  Court,  there¬ 
fore,  before  an  heir  shall  be  deprived  of  that  opportunity  which  the  law  gives 
him,  by  repeated  ejectments,  to  question  again  and  again  the  validity  of  the 
will,  until  his  conduct  constitutes  a  case  of  that  vexatious  nature  which  in¬ 
duces  the  Court  to  grant  an  injunction,  the  Court,  as  it  will  know  the  whole 
truth,  expects  that  all  the  witnesses  shall  be  examined  on  one  side  or  another,” 
and  as  an  issue  devisavit  vel  non ,  is  a  proceeding  to  try  the  actual  fact  44  with 
a  view  to  the  information  of  the  Court,  who  must,  to  establish  the  will,  know 
the  whole,  the  case  must  go  to  trial  without  that  prejudice  which  is  the  con¬ 
sequence  of  considering  the  witnesses  to  the  will  as  the  witnesses  of  either 
party,  and  merely  as  a  judicial  -proceeding  to  inform  the  Court,  (r)  This 
rule,  however,  as  a  general  rule,  applies  only  to  the  case  of  a  bill  filed  to  estab¬ 
lish  a  will,  and  an  issue  directed  by  the  Court  upon  that  bill ;  where  the  bill 
was  filed,  by  the  heir-at-law,  to  restrain  the  devisee  from  setting  up  a  legal 
estate  as  a  bar  to  an  ejectment  upon  the  hearing,  and  an  issue  devisavit  vel 
non  was  directed,  in  which  the  devisee  was  plaintiff ;  upon  a  motion  for  a  new 
trial,  on  the  ground  that  all  the  attesting  witnesses  had  not  been  examined,  it 
was  held,  that  the  case  stood  upon  a  ground  directly  opposed  to  that  upon 
which  the  ordinary  cases  of  bills  to  establish  wills  rested,  inasmuch  as,  so  far 
from  the  heir-at-law  being  bound  by  the  decree  which  he  sought  to  obtain,  it 
was  he  who  sought  to  bind  the  devisee ;  and  such  was  the  form  of  his  applica¬ 
tion.  that  if  he  failed,  upon  that  issue,  he  would  not  be  bound  himself,  (s') 

It  may  be  mentioned  in  this  place,  that  where  an  order  for  an  issue  directs  all 
the  witnesses  to  be  examined,  but  the  plaintiff  declines  to  call  some,  conceiving 
his  case  to  be  made  out,  the  judge  himself  will  call  the  others,  (t) 

It  has  been  before  stated,  that  the  ordinary  method  of  proving  depositions 
taken  in  the  Court  of  Chancery,  upon  the  hearing  of  *a  cause  in  p  *744  ~i 
another  Court,  is  by  proving  an  examined  copy  of  the  bill  and  an-  L  J 

swer,  ( t )  which  is  done  for  the  purpose  of  laying  a  foundation  for  the  introduc¬ 
tion  of  such  evidence,  by  shewing  that  there  has  been  matter  in  issue  between 
the  parties,  but  that  such  rule  has  gradually  been  relaxed,  and,  in  directing  an 
issue  to  be  tried  at  law,  the  Court  will  order  the  depositions  taken  in  the  cause, 
to  be  read  at  the  trial  of  the  issue,  so  as  to  dispense  with  the  strict  proof,  which 
would  otherwise  be  required,  of  the  bill  and  answer,  (u)  The  object  of  the 
Court,  however,  in  making  such  an  order,  is  merely  that  of  dispensing  with  the 
strict  legal  proof  of  the  record,  (a?)  and  it  is  not  intended  to  authorize  the  reading 
of  the  depositions  of  witnesses  in  cases  in  which  the  Court  of  law  would  not 


( p )  Powel  v.  Cleaver,  2  Bro.  C.  C.  503;  Lord  Carrington  v.  Payne,  5  Yes.  404; 
Bernett  v.  Taylor,  9  Ves.  381. 

(q)  James  v.  Parnell,  Turn.  &  Russ.  417. 

(>')  Vide  Lord  Eldon’s  judgment  in  Bootle  v.  Blundell,  19  Yes.  404. 

(s)  Tatham  v.  Wright,  2  R.  &  M.  1. 

(/)  Groome  v.  Chambers,  2  Mont.  &  Ayet.  742. 

(/)  Ante ,  p.  426.  ( u )  Ante,  p.  427. 

(x)  Gordon  v.  Gordon,  1  Swanst.  170. 


434 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


admit  them  to  be  read  upon  proof  of  the  record,  in  the  ordinary  way ;  i.  e. 
unless  proof  be  given  that  the  witness  is  dead,  or  abroad,  or  otherwise  unable 
to  attend ;  it,  therefore,  generally  adds  to  the  order  a  direction,  that  the  depo¬ 
sitions  of  the  witnesses  shall  be  read  at  the  trial  of  the  issue,  in  case  such  wit¬ 
nesses  or  either  of  them  shall  be  dead  at  the  time  of  the  trial,  or  shall  be 
proved,  at  such  trial,  to  be  in  such  state  of  health  as  not  to  be  capable  of  at¬ 
tending  the  trial,  (y) 

It  is  to  be  remarked,  that  the  effect  of  such  an  order  is  to  leave  the  question, 
as  to  the  admissibility  of  the  depositions,  to  the  determination  of  the  judge 
before  whom  the  issue  is  tried,  who  will  require  strict  proof,  before  he  admits 
the  depositions,  of  the  death  of  the  witness,  or  of  his  inability  to  attend.  It  is 
to  be  remarked,  that  in  Jones  v.  Jones ,  (z)  a  motion  was  made,  before  Lord 
Thurlow,  for  leave  to  read  the  deposition  of  a  witness  in  the  cause,  on  the 
ground  of  his  age  or  inability  to  attend,  but  that  his  Lordship  thought  the  appli¬ 
cation  should  be  made  to  the  judge  who  tried  the  cause,  and  refused  to  make 
any  order  upon  the  subject.  It  seems,  however,  that  there  is  no  absolute  rule 
requiring  that  the  inability  of  a  witness  to  attend,  shall  be  left  to  the  decision  of 
the  judge  at  nisi  prius ;  the  fact  of  a  witness’s  capacity  being  equally  within 
the  provision  of  the  Court  directing  the  issue  ;  where,  therefore,  the  Court  can 
*  .  _  be  satisfied  *that  the  question  of  the  ability  or  inability  of  the  wit- 
J  ness  to  attend,  can  have  but  one  conclusion,  it  will  itself  decide  it, 


[ 


without  imposing  upon  the  party  the  necessity  of  trying  that  fact  before  the 
judge  at  nisi  prius  who  would  be  the  person  to  try  it,  and  not  the  jury.  This 
principle  was  laid  down  and  acted  upon  by  Lord  Eldon,  in  Corbett  v.  Cor- 
belt,  (a)  who  directed  the  depositions  of  two  witnesses  who  were  proved,  by 
affidavit,  to  be  of  such  ages  and  state  of  health,  as  to  be  unable  to  travel  with 
safety  to  the  assize  town,  to  be  read  at  the  trial  of  the  issue,  and  also  the  depo¬ 
sitions  of  such  other  persons  as  should  be  proved  at  the  trial  to  be  dead  or 
unable  to  attend. 

In  that  case,  however,  his  Lordship  accompanied  the  order  with  a  direction, 
that  if  the  defendant  should  choose  to  examine  the  witnesses,  upon  interroga¬ 
tories,  in  the  meantime,  he  should  be  at  liberty  to  do  so. 

In  a  recent  case,  where  witnesses  had  been  examined  in  the  cause,  and  upon 
the  hearing  an  issue  was  directed,  but  before  the  trial  the  plaintiff  in  the  issue 
died,  having  appointed  one  of  the  witnesses  who  had  been  examined,  his  execu¬ 
trix,  whose  name  and  that  of  her  husband  were  in  consequence  substituted  for 
that  of  the  testator,  as  plaintiff  in  the  issue,  the  Vice  Chancellor  ordered  that 
the  depositions  of  the  executrix  in  the  cause  should  be  read  at  the  trial  of  the 
issue,  on  the  ground  that,  if  she  had  died,  her  depositions  would  have  been 
admissible,  and  that  her  becoming  plaintiff  was  tantamount  to  her  death.  ( b ) 
Where  a  witness  who  has  been  examined  in  a  cause,  and  afterwards  viva 
voce  upon  the  trial  of  an  issue,  dies,  and  a  new  trial  of  the  issue  is  directed, 
not  only  his  depositions  in  the  cause  may  be  read  at  the  new  trial,  but  what 
he  swore  at  the  former  trial,  may  be  given  in  evidence,  (c) 

The  rules  with  regard  to  the  examination  of  witnesses  de  bene  esse ,  with  a 
view  to  using  their  depositions  upon  the  trial  of  an  issue,  ( d )  as  well  as  the 
admissibility  of  such  depositions  upon  trials  at  law,  have  been  before  dis- 
"1  cussed*  (e)  It  is  to  be  ^recollected,  that  when  depositions  de  bene 
L  7  J  esse  have  been  read  at  the  hearing  of  a  cause,  it  is  a  matter  of  course 


(?/)  Palmer  v.  Lord  Aylesbury,  15  Ves.  176. 

(z)  1  Cox.  184.  (a)  1  V.  &  B.  335. 

(6)  Andrews  v.  Lady  Beauchamp,  7  Sim.  65. 

(c)  Coker  v.  Farewell,  2  P.  Wms.  563.  ( d )  Ante ,  542. 

(e)  Ante,  550. 
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to  order  them  to  be  read  at  the  trial  of  the  issue,  notwithstanding  an  irregularity 
in  the  examination ;  and  that  the  Court  will  not  discharge  the  order,  on  the 
ground  of  such  irregularity,  although  the  party  complaining  of  it,  did  not  know 
of  the  irregularity  in  question  till  after  the  hearing,  and  the  time  was  very  short 
between  the  publication  of  the  depositions  and  the  hearing  of  the  cause,  as  the 
party  complaining  of  the  order  might  have  applied  for  time  to  enable  him  to 
examine  whether  the  depositions  had  been  regularly  taken.  (/) 

A  person  who  is  interested  in  the  result  of  an  issue,  but  who  refuses  to  be  a 
party  to  it,  may,  nevertheless,  be  allowed  to  attend  the  trial  by  counsel.  ( g ) 
He  will,  in  such  case,  be  included  in  the  common  order  for  the  production  of 
documents,  (/t) 

After  the  trial  has  been  had,  the  judge,  before  whom  it  has  been  tried,  certi¬ 
fies  how  the  verdict  was  found,  but  it  is  not  usual  to  enter  up  judgment  on  the 
verdict.  ( i )  If  any  special  circumstances  occur  at  the  trial,  which  the  judge 
may  think  it  right  to  report  to  the  Court,  he  indorses  it  on  the  posted ,  for  which 
purpose  it  is  the  habit  of  the  Court,  in  ordering  an  issue,  to  direct  that  if  the 
substance  of  the  issue  is  found,  but  with  some  special  circumstances,  which 
may  be  material  in  measuring  the  extent  of  relief  to  be  given  on  further  direc¬ 
tions,  that  matter  should  be  indorsed  on  the  posted .  ( h ) 

It  may  be  mentioned  here,  that,  upon  the  trial  of  an  issue,  a  bill  of  excep¬ 
tions  for  an  alleged  misdirection  of  the  judge,  will  not  lie,  but  the  regular  course 
is  to  apply  to  the  Court  which  directed  the  issue,  for  a  new  trial.  In  Arm¬ 
strong  v.  Armstrong ,  (/)  however,  a  bill  of  exceptions  was  tendered,  and 
signed  by  the  judge,  and  the  objection  to  its  regularity  having  been  waived,  it 
was  argued  and  decided  upon  in  the  Exchequer  Chamber. 


*It  has  been  before  stated,  that  after  the  trial  of  an  issue,  a  plain-  p  *747  ~i 
tiff  cannot  move  to  dismiss  his  own  bill  with  costs,  although  he  ^  -> 

might  have  done  it  before  the  trial  actually  took  place,  (m) 

It  seems,  that  the  plaintiff  in  an  issue  may  suffer  a  nonsuit ,  and  that,  if  he 
does  so  advisedly,  in  consequence  of  any  unforeseen  occurrence  at  the  trial, 
which  would  have  rendered  further  proceeding  with  it  unsafe,  the  Court  will 
grant  him  a  new  trial,  notwithstanding  the  nonsuit.  ( n ) 


If  the  party,  against  whom  the  verdict  is  found,  is  dissatisfied  with  it,  and 
wishes  for  a  new  trial,  he  must  make  an  application  for  it  to  this  Court,  in 
which  respect  the  practice  upon  issues  differs  from  the  practice  upon  actions  at 
law  brought  under  the  direction  of  the  Court,  a  new  trial  in  which  must  always 
be  moved  for  in  the  Court  in  which  the  action  is  brought.  (0) 

The  reason  of  this  distinction  is  laid  down,  by  Lord  Eldon,  to  be,  that  if 
this  Court  thinks  proper  to  consider  the  case  upon  the  record,  as  fit  to  be  gov¬ 
erned  by  the  result  of  a  trial,  the  review  or  propriety  of  which  belongs  to  a 
Court  of  Law,  the  opinion  of  a  Court  of  Law  is  sought  in  such  a  form  that  it 
is  regarded  as  conclusive,  whether  the  judgment  is  obtained  upon  a  verdict  or 


(/ )  Gordon  v.  Gordon,  1  Swanst.  1 66  ;  ante ,  p.  553. 


( g )  Pindar  v.  Smith,  Mad.  &  Geld.  48. 
(?’)  1  Newl.  352. 

(/)  3  M.  &  K.  45. 

( n )  Richards  v.  Symes,  2  Atk.  319. 


( k )  Ante,  p.  732. 

(k)  White  v.  Lisle,  3  Swanst.  342,  345. 
(m)  Ante,  p.  356. 

(0)  Fowkes  v.  Chadd,  2  Dick.  576. 


436 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


in  any  other  shape ;  but  upon  an  issue  directed,  this  Court  reserves  to  itself  the 
review  of  all  that  passes  at  law ;  and  one  principle  upon  which  the  motion  for 
a  new  trial  is  made  here,  and  not  to  the  Court  of  Law,  is,  that  this  Court 
regards  the  judge’s  report,  with  a  view  to  determine  whether  the  information 
collected  before  the  jury,  together  with  that  which  appears  upon  the  record,  is 
sufficient  to  enable  it  to  proceed  satisfactorily,  to  which  it  did  not  conceive  itself 
competent  previously. (p) 

The  consequence  of  the  principle  above  laid  down,  is,  that  there  is  a  mate- 
f  *748  1  r*a^  difference  between  Courts  of  Law  and  ^Courts  of  Equity,  in 
h  d  the  rules  by  which  they  are  guided  in  granting  new  trials.  “-At 

law,  the  rule  on  motions  for  new  trials  is,  that  if  a  verdict  is  given  on  evidence 
fairly,  according  to  proper  notice,  and  the  judge  does  not  report  that  he  is  dis¬ 
satisfied  with  it,  or  that  it  was  against  evidence  or  new  answers  to  evidence, 
(for  the  parties  are  supposed  to  come  prepared  to  support  the  characters  of  the 
witnesses  on  either  side,)  it  will  be  supported;  but  this  Court  directs  issues  to 
be  tried  at  law,  to  inform  the  conscience  of  the  Court  as  to  facts  doubtful 
before,  and  therefore  expects,  in  return,  such  a  verdict,  and  on  such  a  case,  as 
shall  satisfy  the  conscience  of  the  Court  to  found  a  decree  upon.  If,  therefore, 
upon  any  material  or  weighty  reason,  the  verdict  is  not  such  as  to  satisfy  the 
Court  that  it  ought  to  found  a  decree  upon  it,  there  are  several  cases  in  which 
this  Court  has  directed  a  new  trial  for  further  satisfaction,  notwithstanding  it 
would  not  be  granted  in  a  Court  of  Common  Law,  because  it  is  diverso  intuitu , 
and  because  the  Court  proceeds  on  different  grounds. ”(</) 

Acting  upon  this  principle,  the  Court  will  grant  a  new  trial,  not  only  in  cases 
where  the  verdict  is  against  evidence,  but  it  will  nicely  balance  the  evidence  on 
both  sides ;  and  where  it  finds  that  the  verdict  is  contrary  to  the  weight  of 
evidence  it  will  direct  the  issue  to  be  tried  over  again  ;  thus,  where  two  issues 
were  directed,  and  both  found  for  the  plaintiff,  and  the  judge  certified  that  he 
was  satisfied  with  the  verdict  on  the  first  issue,  but  though  there  was  evidence 
on  the  second  issue  for  the  plaintiff,  he  thought  the  weight  of  evidence  was  for 
the  defendant;  Lord  Hardwicke  directed  the  second  issue  to  be  tried  again,  and 
said  that  the  Court,  in  this  respect,  will  go  further  than  Courts  of  Law  can,  for 
if  a  verdict  is  not  against  evidence,  (as  the  verdict  upon  that  issue  was  not,)  a 
Court  of  Law  cannot  grant  a  new  trial ;  but  a  Court  of  Equity  will,  in  order 
to  have  justice  done:  for  the  verdict  must  be  such  as  will  satisfy  the  conscience 
of  the  Court,  (r) 

[  *749 

first  issue,  and  that  no  new  trial  was  directed  upon  that  issue ;  and  it  seems  to 
be  the  general  principle  acted  upon  by  the  Court,  that  if  the  application  rests 
solely  on  the  ground,  that  the  verdict  given  by  the  jury  was  against  the  weight 
of  evidence,  and  the  judge  states  that,  upon  the  whole,  he  is  not  dissatisfied 
with  that  verdict,  which  is  the  usual  form  in  which  judges  intimate  their  opinion 
that  the  verdict  ought  not  to  be  disturbed,  the  Court  will  not  direct  a  new 
trial.  (s) 

The  Court  will,  however,  even  in  that  case,  grant  a  new  trial  upon  the  pro¬ 
duction  of  new  evidence,  which  was  not  before  the  jury  upon  the  original 
trial.  ( t )  So  if,  after  a  trial,  a  witness  be  convicted,  of  perjury,  or  a  party,  of 
forgery,  this  will  be  considered  as  a  good  ground  for  a  new  trial,  (w)  The  Court, 


It  is  to  be  remarked,  that,  in  the  above  case,  the  judge  who  tried 
J  the  cause,  certified  that  he  was  satisfied  with  the  *verdict  on  the 


(p)  Bootle  v.  Blundell,  19  Ves.  500.  ( q )  Stace  v.  Mabbot,  2  Ves.  552. 

(r)  Lord  Faulconberg  v.  Peirce,  1  Amb.  210;  Cleeve  v.  Gascoigne,  ib.  323. 

(s)  Gibbs  v.  Hooper,  2  M.  &  K.  355.  ( t )  Ibid. 

(u)  Tilley  v.  Wharton,  2  Yern.  378;  vide  etiam  Coddrington  v.  Webb,  ib.  240;  Sewel 
v.  Freeston,  1  Cha.  Ca.  65. 
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however,  will  not  set  aside  a  trial  at  law  for  any  matter  which  might  have  been 
made  use  of  at  the  trial,  (x)  or  where  it  is  of  opinion  that  the  evidence,  though 
newly  discovered,  will  not  afford  a  foundation  for  a  different  verdict.  ( y ) 

Where  it  can  be  shewn,  that  a  party  has  been  taken  by  surprise,  and  evi¬ 
dence  produced  at  the  trial,  which  he  could  have  no  reason  to  expect  would  be 
produced,  the  Court  has  directed  the  issue  to  be  tried  again :  thus  if,  after  an 
issue  is  directed,  the  plaintiff  obtains  an  order  ex  parte  to  strike  out  the  name 
of  a  co-plaintiff,  and  makes  use  of  him  as  a  witness,  and  has  a  verdict,  the  Court 
will  set  aside  the  trial.  ( z ) 

So  where,  at  the  trial  of  an  issue,  on  a  question  of  legitimacy,  a  witness  was 
called  to  prove  a  fact,  (shewing  that  there  might  have  been  access  between  a 
husband  and  wife  at  a  particular  time  and  place,)  which  witness  had  not  been 
examined  in  a  suit  in  the  Ecclesiastical  Court,  to  which  the  mother  of  the  child 
whose  legitimacy  was  disputed  was  a  party,  and  in  which  his  evidence  would 
have  been  material  to  her,  nor  was  any  attempt  made  by  her  in  that  suit  to 
establish  the  case  of  ^access,  which  his  testimony  went  to  make  p  *750  *1 

out,  the  Lord  Chancellor,  (Lord  Lyndhurst)  held  that  the  testimony  L  /  J 
of  this  witness  was  a  surprise  upon  the  party  against  whom  it  was  produced, 
and  its  accuracy  being  impeached  by  affidavit,  he  directed  a  new  trial  of  the 
issue.  ( a ) 

The  Court  will  also  grant  a  new  trial  in  cases  in  which  a  fraud  has  been  prac¬ 
tised  upon  the  party  applying. 

But  although  surprise  or  fraud  is  in  general  considered  a  sufficient  ground  for 
directing  a  new  trial,  the  Court  has  refused  to  grant  a  new  trial,  upon  a  mere 
suggestion,  that  the  plaintiff  was  not  apprised  of  a  particular  evidence  which 
was  made  use  of  at  the  trial,  and,  therefore,  was  not  prepared  to  answer  it; 
because  it  appeared,  that  the  evidence  by  which  the  plaintiff  was  surprised,  was 
that  of  a  witness  who  was  brought  to  swear  that  one  of  the  most  material  wit¬ 
nesses  for  the  plaintiff,  was  not  in  England  at  the  time  when  the  transaction  to 
which  he  deposed  was  alleged  to  have  taken  place,  and  it  was  proved,  by  affi¬ 
davit,  that,  a  fortnight  before  the  trial  took  place,  notice  was  given  to  the  plain¬ 
tiff  of  the  intention  of  the  defendant  to  prove  that  the  witness  was  abroad,  which, 
though  it  was  not  so  particular  as  to  point  out  the  very  place  where  he  would 
be  shewn  to  be,  was  held,  by  Lord  Hardwicke,  to  be  sufficient  notice  to  the 
plaintiff  to  prepare  to  encounter  the  evidence.  ( [b ) 

It  is  to  be  observed,  that,  besides  the  general  ground  above  stated  for  refus¬ 
ing  the  new  trial,  his  Lordship  held,  that  if  the  plaintiff’s  counsel  had  been  of 
opinion,  that  there  was  evidence  they  were  not  apprised  of,  and  too  strong  for 
them  to  encounter,  they  might  have  advised  him  to  suffer  a  nonsuit,  and  then 
he  might  have  come  back  to  this  Court  for  further  directions,  who  would  have 
ordered  another  issue  at  law,  notwithstanding  the  nonsuit,  (c) 

It  may  be  remarked,  in  this  place,  that  as  it  is  the  rule  of  the  Court,  that  it 
will  not  grant  a  new  trial  upon  the  production  of  new  evidence,  unless  it  is 
shewn  that  there  has  been  some  ^surprise  or  fraud  upon  the  party  p  *751  ~i 
applying;  (t?)  still  less  will  it  do  so  where  the  party  is  in  posses-  L  '  J 
sion  of  the  evidence,  but  either  in  the  exercise  of  discretion  or  from  neglect, 
does  not  produce  it  at  the  trial ;  (e)  or  where  it  can  be  shewn  that,  though  he 


(x)  Curtess  v.  Smallridge,  1  Cha.  Ca.  23,  2  Fieem.  178;  Montgomery  v.  Attorney 
General,  9  Mod.  388. 

(y)  Colgrave  v.  Juson,  3  Atk.  197. 

(2)  Exton  v.  Turner,  2  Cha.  Ca.  80;  vide  etiam  Willis  v.  Farrar,  3  Y.  &  J.  264. 

(a)  Gibbs  v.  Hooper,  2  M.  &.  K.  353.  (6)  Richards  v.  Symes,  2  Atk.  319. 

(c)  Richards  v.  Symes,  2  Atk.  319,  321.  ( d )  Standen  v.  Edwards,  1  Ves.  Jun.  133. 

(e)  Ibid. 
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was  not  in  possession  of  it  himself,  he  had  full  notice  that  it  was  in  the  power 
of  the  other  side  to  produce  it ;  upon  this  ground,  the  circumstance  of  evidence 
having  been  made  use  of  at  the  trial  of  an  issue,  which  was  discovered  after  the 
answer  of  the  defendant  was  put  in,  the  consequence  of  which  was,  that  the 
verdict  was  contrary  to  the  answer,  and  to  the  true  sense  and  meaning  of  the 
issue,  was  not  held  a  sufficient  reason  for  directing  a  new  trial,  there  having 
been  no  surprise  upon  the  party  applying,  who,  before  the  trial,  had  opposed 
a  motion  made  by  the  other  party,  for  the  express  purpose  of  having  the  trial 
postponed,  in  order  that  the  issue  might  be  rectified.  (/) 

With  reference  to  this  subject,  it  may  be  observed,  that  where  a  party,  upon 
the  trial  of  an  issue,  produces  evidence  which  is  a  surprise  upon  the  other  party, 
and  which  would  have  been  sufficient  under  other  circumstances  to  entitle  him 
to  the  verdict,  he  will  not  be  permitted,  although  the  jury  find  against  such  evi¬ 
dence,  to  have  a  new  trial ;  thus,  where  a  plaintiff  had  represented  himself,  in 
his  bill,  as  entitled  to  the  tithes  of  a  particular  parish,  without  noticing  a  district 
which  was  part  of  the  parish,  but  had  of  late  years  been  considered  as  a  distinct 
parish,  in  answer  to  which  the  occupiers  set  up  moduses  applying  to  the  whole 
parish,  and  issues  were  directed  to  try  the  validity  of  such  moduses,  at  the  trial 
of  which  issues  the  plaintiff  proved  that  the  district  alluded  to  was  part  of  the 
parish,  and  that  the  moduses  did  not  prevail  there,  but  the  jury  found,  notwith¬ 
standing,  in  favour  of  the  moduses, — the  Vice  Chancellor,  (Sir  John  Leach,) 
refused  a  motion  for  a  new  trial,  which  was  made  on  the  part  of  the  plaintiff, 
on  the  ground  of  its  being  contrary  to  the  evidence,  “because  such  evidence,  so 
given  by  the  plaintiff,  was  altogether  a  surprise  upon  the  defendants,  and  was 
r  *7=9  -i  inconsistent  with  the  case  made  by  the  ^plaintiff  in  the  pleadings  in 
*-  J  equity,  and  did  not  in  any  manner  affect  the  merits  of  the  case  in 

equity  between  the  plaintiff  and  defendants,  and  was  calculated  to  defeat  the 
trial  of  such  merits,  and  to  disappoint  the  intention  of  the  Court  in  directing  the 
issues.”  (g*) 

As  the  Court  will  not  grant  a  new  trial,  upon  the  mere  production  of  new 
evidence,  unless  it  can  be  shewn  that  there  was  a  fraud  or  surprise  upon  the 
party  applying,  so  it  will  not  permit  a  party  who  has  practised  a  fraud,  and  set 
up  documents  which  were  proved  to  be  forgeries,  and  by  that  means  prejudiced 
his  own  case,  to  say  that,  whether  the  documents  were  true  or  false,  there  is 
other  evidence  which  makes  them  immaterial,  (A) 

The  Court  will  grant  a  new  trial,  on  the  ground  that  a  material  witness  for 
the  party  was  absent  from  the  trial,  but  it  will  not  do  so  on  the  mere  ground 
that  the  testimony  of  the  witness  who  was  absent,  would  only  corroborate  that 
of  several  others  to  a  fact, — it  must  be  shewn  that  there  is  something  particular 
in  his  evidence  which  is  of  importance,  and  that  it  was  not  in  the  power  of  the 
party  to  have  the  trial  put  off.  (?) 

A  new  trial  may  also  be  directed,  on  the  ground  of  a  misdirection  of  the  jury 
by  the  judge  who  tried  the  issue ;  (k)  so  if  the  Court  feels  satisfied,  from  the 
report  of  the  judge,  that  the  points  in  the  case  have  not  been  distinctly  presented 
to  the  jury,  it  will,  without  entering  into  the  question  whether  the  verdict  was 
or  was  not  satisfactory  upon  the  facts,  direct  a  new  trial.  (/) 

The  Court  will  also  order  a  new  trial  of  an  issue,  where  it  sees  reason  to  be 
dissatisfied  with  the  conduct  of  the  jury,  (m)  or  where  there  has  been  an  irregu¬ 
larity  in  the  trial.  It  has  been  said,  that  to  induce  this  Court  to  set  aside  a 


(/)  Legard  v.  Daly,  1  Ves.  192.  (g*)  Carrington  v.  Jones,  2  S.  &  S.  135. 

(/i)  Kemp  v.  Mackrell,  2  Yes.  580.  (i i)  Cleeve  v.  Gascoigne,  1  Amb.  323. 

(A)  Cleeve  v.  Gascoigne,  ubi  supra  ;  Bearblock  v.  Tyler,  Jac.  571. 

(/)  O’Conner  v.  Cook,  8  Yes.  536.  (w»)  E.  I.  Comp.  v.  Bazett,  Jac.  91. 
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former  trial  of  an  issue  for  an  irregularity  in  the  trial,  and  for  that  cause  to  grant  a 
new  one,  there  must  be  ordinarily  a  certificate  in  writing  from  the  judge  or  Court 
before  whom  it  was  tried,  of  a  ^verdict  against  evidence,  or  other  p  *753  "l 
misbehaviour  of  the  jury,  or  such  like  ;  ( n )  this,  however,  does  L 
not  appear  to  be  the  present  practice,  and  frequent  instances  occur  in  the  books, 
where  the  Court  has  set  aside  the  verdict  in  such  cases,  without  any  such  cer¬ 
tificate  by  the  judge,  and  even  in  opposition  to  it,  where  he  has  expressed  him¬ 
self  satisfied  with  the  verdict.  ( 0 ) 

A  new  trial  may  also  be  granted,  because  evidence  which  was  tendered  was 
improperly  rejected,  though  it  seems  that  the  Court  will  not  direct  a  new  trial 
upon  the  iatter  ground  only,  if  it  is  satisfied  that  the  verdict  is  right,  upon  con¬ 
sidering  all  the  evidence,  including  that  which  was  rejected.  (/;)  Where,  also, 
an  application  is  made  to  the  Court  to  grant  a  new  trial,  on  the  ground  of  an 
improper  summing  up  by  the  judge,  the  Court  will  not  accede  to  it,  if  it  is  sat¬ 
isfied  that,  upon  the  evidence  as  it  stands,  the  jury  could  not,  if  the  case  had 
been  properly  summed  up,  have  given  a  different  verdict,  (q) 

It  is  to  be  observed,  that  if  the  matter  relates  to  the  right  to  land,  the  Court 
will  frequently  direct  new  trials  of  issues,  even  in  cases  in  which  the  issue  has 
been  properly  tried,  and  the  verdict  is  satisfactory  upon  the  evidence,  the  prac¬ 
tice  of  the  Court  being  adverse  to  making  a  decree  to  bind  the  inheritance,  where 
there  has  been  but  one  trial  at  law.  (r)  This  is  the  case,  especially  where  the 
object  is  to  establish  a  will  against  an  heir-at-law ;  for  as  the  heir,  but  for  the 
interference  of  the  Court,  would  be  entitled  to  take  the  successive  opinions  of 
juries,  by  new  ejectment,  this  Court  will  not  bind  him  by  one  trial  only,  but 
will  direct  a  second ;  (s)  and  if  it  happens,  that  one  verdict  goes  one  way,  and 
the  other  another  way,  then  the  Court  will  ordinarily,  on  motion,  order  a  third 
trial,  which  is  commonly  ^conclusive.  ( [t )  But  where  there  was  p  *754  n 
verdict  against  verdict,  and  a  third  trial  was  prayed  by  him  for  L  -* 

whom  the  first  went,  and  it  appeared  to  the  Court,  by  affidavit,  that,  since  the 
last  trial,  he  had  caused  a  bank  of  earth  to  be  dug  away,  and  with  it  certain  old 
posts  which  were  fixed  in  the  ground,  and  were  supposed  to  have  been  the  bot¬ 
tom  of  park  pales,  dividing  the  land  in  question  so  that  the  jury  could  not  now 
have  any  view  of  it,  the  Court,  for  this  cause,  denied  another  trial,  (n) 

But  in  the  case  of  a  will,  even  after  two  trials,  in  both  of  which  the  verdict 
has  been  in  favour  of  the  will,  the  Court,  where  it  was  not  satisfied  with  the 
manner  in  which  the  last  trial  was  conducted,  has  directed  a  third  trial ;  ( x )  and 
that,  even  though  it  did  not  appear  from  the  judge’s  report,  that  there  was  any 
reason  to  disturb  the  verdict.  It  seems,  also,  that  even  after  three  trials,  the 
Court  will,  if  it  sees  reason  to  be  dissatisfied  with  the  verdict,  grant  a  fourth. 
An  application  for  this  purpose,  was  made  to  the  Court  in  Pemberton  v.  Pem¬ 
berton,  ( y )  and  no  objection  was  raised  to  the  power  of  the  Court  to  direct  a 
fourth  trial,  though  the  result  of  the  case  was,  that  Lord  Eldon,  being  satisfied 


(n)  Prac.  Reg.  263.  (0)  Vide  E.  I.  Comp.  v.  Bazett,  Jac.  91. 

( p )  Hampson  v.  Hampson,  3  Y.  &  B.  41  ;  Minor  canons  of  St.  Paul’s  v.  Morris,  9 
Ves.  155;  Bootle  v.  Blundell,  19  Yes.  500,  503;  Barker  v.  Ray,  2  Russ.  63;  Pemberton 
v.  Pemberton,  11  Ves.  50. 

(9)  Tatham  v.  Wright,  2  R.  &  M.  31 ;  vide  Ringrose  v.  Todd,  12  Pri.  650  ;  Barker  v. 
Ray,  ubi  supra. 

(r)  Earl  Darlington  v.  Bowes,  1  Eden,  271;  Stace  v.  Mabbott,  2  Ves.  353;  vide  Edwin 
v.  Thomas,  2  Vern.  75 ;  in  which  it  was  thought  to  be  a  sufficient  ground  for  a  new  trial, 
that  the  result  concerned  all  the  copyholders  of  a  manor  ;  vide  etiam  Locke  v.  Colrnan,  2 
M.  &  C.  42. 

(s)  Winchilsea  v.  Wauchope,  3  Russ.  441-42. 

(t)  Prac.  Reg.  263.  ( u )  Ibid. 

(x)  Ibid.  (y)  13  Ves.  290. 


440 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


with  the  verdict,  refused  the  motion.  In  general,  however,  the  Court  will  not 
direct  a  new  trial  after  a  third,  unless  upon  some  special  ground :  and  in  Attor¬ 
ney  General  v.  Montgomery ,  (z)  Lord  Hardwicke  said,  that  where  there  had 
been  two  trials,  the  last  of  which  was  at  bar,  this  Court  has  suffered  the  last  to 
prevail ;  and  that  to  lay  down  a  rule  that  there  must  be  three,  would  be  attended 
with  great  expenses.  In  the  Minor  Canons  of  St.  Pauls  v.  Morris ,  (a)  after 
two  trials,  at  bar,  a  third  trial  was  refused,  although  evidence  had  been  rejected 
at  the  last,  which  the  Court  thought  ought  to  have  been  received  ;  and,  in  Bates 
v.  Graves ,  (6)  the  Court  refused  a  third  trial  of  an  issue  as  to  the  validity  of  a 
will  of  real  estate,  although  neither  of  the  former  trials  had  been  at  bar. 

T  *755  1  may  be  observed,  that,  even  in  the  case  of  suits  to  bind  *the 

L  -*  inheritance,  the  Court  will  not  set  aside  the  verdict,  and  grant  a 

new  trial,  merely  because  it  is  desired,  without  any  ground  laid  for  it ;  (c)  it 
will,  however,  in  cases  of  that  nature,  where  the  matter  is  of  great  importance, 
direct  a  second  trial  for  the  solemn  determination  of  the  matter,  without  setting 
aside  the  first  verdict,  the  effect  of  which  is,  that  the  first  verdict  may  be  given 
in  evidence  upon  the  second  trial,  and  will  have  its  weight  with  the  jury.  ( d) 

In  such  cases,  it  seems  that  the  Court  makes  it  a  condition  of  granting  a 
second  trial,  that  the  applicant  shall  pay  to  the  other  party  the  costs  of  the 
first. (e) 

Where  a  verdict  upon  a  former  trial  is  given  in  evidence  upon  a  second  trial, 
it  is  necessary  for  the  person  who  gives  it  in  evidence,  to  shew  upon  what  title 
it  was  obtained ;  and,  on  the  other  side,  they  are  at  liberty  to  shew  on  what 
kind  of  proofs  it  was  given,  which,  if  there  is  anything  which  impeaches  the 
evidence,  on  which  the  first  verdict  was  given,  will  be  very  material ;  (/)  and 
even  where  the  person  who  is  the  guardian  of  an  infant,  party  to  an  issue,  has 
been  guilty  of  mol  practices ,  to  obtain  the  verdict,  that  fact  may  be  given  in 
evidence,  to  impeach  the  verdict,  (g*) 


All  applications  for  new  trials  of  issues  directed  out  of  the  Court  of  Chan¬ 
cery,  should  be  made  by  motion  or  petition,  before  the  cause  comes  on  for  hear¬ 
ing  upon  further  directions ;  and  in  Attorney  General  v.  Montgomery ,  ( h )  Lord 
Hardwicke  declared  that,  for  the  future,  he  would  not  answer  a  petition  for  a  new 
trial,  to  come  on  at  the  same  time  with  the  case  upon  the  equity  reserved. 

In  Legard  v.  Daly ,  ( i )  Lord  Hardwicke  stated  as  a  reason  which  weighed 
greatly  with  him,  in  refusing  an  application  for  a  new  trial,  the  length  of  time, 
(viz:  five  years  and  a-half,)  which  had  elapsed  since  the  trial,  which  he  said 
*756  1  would  be  an  objection  *even  in  Courts  of  Law;  and  he  observed 
*  -J  that,  although  it  had  not  been  set  down  till  lately  upon  the  equity 


[ 


reserved,  it  could  not  be  said  that  the  other  side  should  not  have  applied  for  a 
new  trial,  for  perhaps  the  defendant  might  have  no  reason  to  set  it  down. 

Formerly,  it  was  not  absolutely  necessary,  to  make  the  application  for  a  new 
trial  to  the  judge  who  directed  the  issue,  and  a  motion  for  this  purpose  might  be 
made  before  the  Lord  Chancellor,  although  the  issue  had  been  ordered  upon  a 
hearing  before  the  Master  of  the  Rolls ;  ( k )  but,  by  one  of  the  new  orders,  it 


(z)  2  Atk.  378,  cited  1  Yes.  29. 

( b )  2  Ves.  jun.  287. 

( d )  Baker  v.  Hart,  3  Atk.  542. 

(e)  Ibid  ;  vide  etiam  Edwin  v.  Thomas, 
(/)  Ibid. 

( h )  2  Atk.  378. 

( k )  Pemberton  v.  Pemberton,  11  Ves. 


(a)  9  Yes.  155. 

(c)  White  v.  Wilson,  13  Ves.  88. 


1  Vern.  489. 
(g)  Ibid, 
(i)  1  Ves. 

50. 


192. 
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has  been  directed,  that  every  application  for  the  new  trial  of  any  issue  at  law, 
directed  by  a  judge  of  this  Court,  be  first  made  to  the  judge  who  directed  the 
same.  (/)  It  is  to  be  observed,  that  the  meaning  of  the  above  order  has  been 
held  to  be,  that  the  motion  should  be  made  before  the  same  jurisdiction,  though 
the  judge  may  have  been  removed;  thus,  where  an  issue  has  been  directed  by 
the  Vice  Chancellor,  and  he  is  afterwards  promoted  to  the  office  of  Master  of 
the  Rolls,  the  application  must  still  be  made  in  the  Vice  Chancellor’s  Court,  (in) 
15o,  also,  if  an  issue  is  directed  by  the  Master  of  the  Rolls  or  Vice  Chancellor, 
and  either  of  those  judges  afterwards  become  Lord  Chancellor,  the  application 
must  be  made  to  the  inferior  jurisdiction,  and  not  to  the  Lord  Chancellor,  (n) 

The  Lord  Chancellor  has,  however,  authority  to  hear  applications  respecting 
new  trials,  by  way  of  appeal  from  the  Courts  below,  and  if  either  the  Master 
of  the  Rolls  or  the  Vice  Chancellor  refuse  to  make  the  order,  it  may  be  moved 
again  before  the  Lord  Chancellor;  (o)  and  so,  if  an  order  for  a  new  trial  is  made 
by  either  of  the  judges,  the  Lord  Chancellor  may  entertain  a  motion  to  dis¬ 
charge  it. 

It  may  be  mentioned,  in  this  place,  that  in  July,  1828,  the  Master  of  the 
Rolls,  (Sir  John  Leach,)  stated,  that  the  Lord  Chancellor  and  the  other  judges 
of  the  Court  concurred  in  opinion,  that  it  would  be  fit,  in  future,  that  not  more 
than  two  counsel  should  be  employed  in  support  of  a  motion  for  a  r-  -1 

new  *trial,  and  not  more  than  the  same  number  in  opposition  to  it ;  L  J 

and  that  he,  the  Master  of  the  Rolls,  had  authority  to  declare,  that  such  was 
thenceforward  to  be  the  rule  of  practice  in  each  branch  of  the  Court.  ( m )  It 
appears,  however,  that  this  rule  has  not  been  adhered  to,  and  that,  on  several 
occasions  since  it  was  promulgated,  more  than  two  counsel  have  been  heard  in 
the  Lord  Chancellor’s  Court  in  support  of  and  against  a  motion  for  the  new 
trial  of  an  issue.  ( n ) 

Where  a  party  wishes  to  move  for  a  new  trial,  the  course  of  proceeding  is, 
to  make  an  ex  parte  application  to  the  Court,  to  send  to  the  judge  who  tried 
the  issue,  for  his  notes  of  the  trial.  This  application  is  not  of  course,  but 
must  be  supported  by  a  statement  shewing  a  reasonable  ground  for  questioning 
the  verdict.  ( 0 ) 

It  is  to  be  noticed,  that  the  form  of  an  issue  cannot  be  changed  upon  a  mo¬ 
tion  for  a  new  trial.  If  the  party  is  desirous  to  question  the  form  of  the  issue, 
he  must  do  so  by  presenting  a  petition  for  a  rehearing  of  the  decree  or  order 
directing  it.  ( p )  In  Be  Tastetv.  Bordenave ,  ( q )  a  petition  for  a  rehearing  was 
presented  at  the  same  time  that  a  notice  of  motion  was  given  for  a  new  trial, 
and,  upon  the  hearing  of  the  petition.  Lord  Eldon  said,  that  if  it  had  been 
lodged  before  the  trial,  an  application  should  have  been  made  by  motion  to  stay 
the  trial ;  but  that  if  the  application  for  the  rehearing  was  not  made  till  after  the 
trial,  it  came  too  late.  In  White  v.  Lisle ,  (r)  however,  his  Lordship  permitted 
a  petition  for  a  rehearing  to  be  brought  on  at  the  same  time  with  a  motion  for  a 
new  trial. 


After  the  issue  has  been  tried,  and  the  record  completed  by  the  addition  of 
the  post ea,  the  cause,  unless  a  new  trial  is  moved  for  and  granted,  must  be  set 


(/)  Ord.  1828,  XL VII.  ( rn )  Footner  v.  Figes,  2  Sim.  319. 

( n )  Vide  Reece  v.  Reece,  1  M.  &C.  372.  (0)  White  v.  Lisle,  3  Swanst.  342. 

(to)  5  Russ.  23.  ( n )  Ibid. 

(o)  Morris  v.  Davies,  3  Russ.  318  ;  vide  etiarn  the  Memorandum,  Mad.  &  Geld.  58. 

( p )  White  v.  Lisle,  3  Swanst.  351 ;  vide  etiarn  Legard  v.  Daly,  1  Ves.  192. 

( q )  Jac.  516.  (r)  Ubi  supra. 
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down  for  hearing  for  further  directions.  For  this  purpose,  a  petition  must  be 
presented  in  the  usual  manner,  (s)  and  with  the  petition  a  copy  of  the  decree 

T  *758  1  *must  anc*  l^e  record  and  posted  thereon,  for  the  judge.  ( t ) 

L  J  This,  however,  cannot  be  done  after  the  trial  of  an  issue  or  an 

action,  until  after  the  first  four  days  of  the  term  next  after  the  trial  have  elapsed, 
in  order  that  the  party  against  whom  the  verdict  has  been  found,  may  have  an 
opportunity  of  moving  for  a  new  trial,  (u) 

The  cause  then  comeson  in  the -regular  course,  when  such  final  or  other 
decree,  as  the  cause  calls  for,  will  be  pronounced. 

The  decree  of  the  Court  is  usually  in  accordance  with  the  finding  of  the  jury 
upon  the  issue,  or,  if  there  have  been  more  trials  than  one,  with  the  last  ver¬ 
dict.  The-Court,  however,  will,  even  then,  if  it  thinks  that  the  issue  as  tried 
does  not  answer  the  purpose  for  which  it  was  intended,  direct  a  new  issue,  or 
new  issues,  in  such  form  as  may  suit  the  justice  of  the  case  ;  (x)  and,  in  Arm¬ 
strong  v.  Armstrongs  (y)  the  Master  of  the  Rolls,  (Sir  John  Leach,)  without 
directing  a  new  issue,  decided  at  once  against  the  parties  in  whose  favour  the 
verdict  was  found,  and  his  honour’s  decision  was  supported,  upon  appeal,  by 
Lord  Brougham  ;  but  it  is  right  to  observe  that,  in  that  case,  the  issues  appear 
to  have  been  so  framed,  that  the  verdict  threw  very  little  light  upon  the  question 
which  it  was  important  to  decide,  and  the  whole  matter  was  before  the  Court 
with  sufficient  precision  to  enable  it  to  come  to  a  decision  without  another 
reference  to  a  jury. 

It  may  be  remarked,  in  this  place,  that  although,  as  we  have  seen,  (z)  the 
Court  will  not  make  a  decree  contrary  to  a  positive  denial,  on  oath,  by  the 
defendant’s  answer,  upon  the  evidence  of  one  witness  only,  but  will,  where  the 
evidence  of  such  witness  is  supported  by  corroborating  circumstances,  send  the 
matter  to  an  issue,  ( a )  it  will  nevertheless  make  a  decree  upon  the  verdict, 
although  it  appears,  by  the  posted ,  that  only  one  witness  was  examined.  ( b ) 
f  *759  1  after  an  issue  has  been  directed,  the  cause  is  brought  on  for 

^  J  further  directions,  and  it  appears  that  the  parties  have  not  gone  to 

trial  of  the  issue,  the  Court,  if  it  is  dissatisfied  with  the  grounds  upon  which 
the  trial  of  the  issue  was  not  suffered  to  take  place,  will  still  direct  it  to  be  tried  ; 
thus  where  an  issue  was  directed  to  try  the  validity  of  a  debt  claimed  against  a 
testator’s  estate,  and,  at  the  trial  of  the  issue,  the  executor  entered  into  a  com¬ 
promise  with  the  debtor,  subject  to  the  opinion  of  the  Court,  and  upon  the  case 
coming  on  again  for  hearing,  the  Master  of  the  Rolls  was  of  opinion,  that  the 
compromise  was  improper,  he  directed  the  parties  to  proceed  to  try  the  issue, 
the  executor  paying  all  the  costs  of  the  former  proceedings  at  law.  (c) 

So  if  it  appears  that  the  judge,  before  whom  the  issue  was  to  be  tried,  declines 
trying  it,  and  refers  it  to  arbitration,  the  Court  will  make  an  order  to  have  the 
issue  tried,  if  the  party  dissatisfied  with  the  award  applies  for  a  new  trial.  ( d ) 
The  case,  however,  will  be  otherwise  where  the  reference  is  adopted  by  consent 
of  both  parties,  (e) 


(s)  Vide  post.  Chap.  XXVII.  (t)  2  Harr.  edit.  Newl.  509. 

( u )  1  Newl.  357. 

(a;)  Vide  Blackburne  v.  Gregson,  1  Bro.  C.  C.  423,  424. 

(y)  3  M.  &  K.  45.  (z)  Ante,  p.  404. 

(a)  Ante ,  p.  506. 

(b)  In  De  Tastet  v.  Bordenave,  Jac.  521  ;  Lord  Eldon  said,  that  it  is  difficult  to  know 
on  what  principle  the  Court  proceeds  in  such  cases ;  but  his  Lordship,  probably  did  not  re¬ 
collect  the  rule,  above  stated,  that,  before  an  issue  is  granted  in  such  cases,  the  evidence  of 
the  one  witness  must  have  been  supported  by  corroborating  circumstances. 

(c)  Legh  v.  Holloway,  8  Ves.  213.  (rf)  Woodley  v.  Johnson,  1  Moll.  394. 

(e)  Ibid. 
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The  costs  of  a  feigned  issue  do  not  follow  the  verdict  as  a  matter  of  course, 
but  the  finding  of  the  jury  is  returned  back  to  this  Court,  and  the  costs  are  in 
the  discretion  of  the  Court.  (/) 

These  costs  cannot  be  obtained  upon  motion,  but  the  cause  must  beset  down 
upon  further  directions ;  (g)  and  where  a  person,  not  a  party  to  the  suit,  went 
before  the  Master  under  the  decree,  claiming  to  be  a  party  interested,  and,  upon 
an  issue  directed,  obtained  a  verdict,  it  was  said  that  if  the  Court  decided  against 
a  new  trial,  he  must  be  made  a  party,  for  the  purpose  of  bringing  him  before 
the  Court  upon  further  directions.  (A) 

But  although  the  costs  of  a  feigned  issue,  directed  by  this  *Court,  p  *750  1 

are  said  to  be  discretionary,  the  general  rule  of  the  Court  in  award-  k  J 

ing  them  is,  that  they  follow  the  event,  and  are  given  to  the  party  who  prevails 
at  law.  (i)  This  rule,  however,  is  liable  to  exceptions  :  thus  in  the  case  of  a 
bill  to  establish  a  will  against  an  heir-at-law,  he  has  a  right  to  be  satisfied  how 
he  is  disinherited,  and  if  an  issue  is  directed  to  try  the  will,  he  will  have  his 
costs,  although  the  will  is  established,  unless  there  are  any  peculiar  circum¬ 
stances  in  the  case  which  will  induce  the  Court  to  refuse  them.  (Jc)  The  most 
usual  case  for  refusing  an  heir-at-law  his  costs  of  an  issue,  is  where  he  sets  up 
insanity  and  fails  to  prove  it  $  in  such  cases,  the  heir  is  not  considered  entitled 
to  his  costs  of  the  issue.  (/)  In  some  cases,  the  Court  has  gone  the  length  of 
compelling  an  heir  to  pay  the  costs  of  an  issue,  but  it  must  be  a  very  strong 
case  to  induce  the  Court  to  do  so ;  such  as  the  spoliation  or  secreting  of  a 
will,  (m)  or  where  he  vexatiously  contests  the  will,  by  setting  up  a  case  of  in¬ 
sanity,  knowing  that  the  devisor  was  perfectly  sane.  ( n )  The  Court  will, 
however,  on  the  ground  of  vexation,  decree  the  costs  of  an  issue  against  an 
heir  who  fails  where  he  himself  has  filed  the  bill  to  set  aside  the  will  for  insan¬ 
ity,  instead  of  proceeding  by  ejectment,  (0)  and  it  seems  that,  even  where  the 
heir  could  not  have  proceeded  by  ejectment,  by  reason  of  outstanding  terms,  &c., 
and  the  Court,  for  that  reason,  dismisses  the  bill  without  costs,  it  still  will  order 
him  to  pay  the  costs  of  the  issue.  ( p ) 

When  a  new  trial  of  an  issue  is  directed,  the  Court  usually  reserves  the  con¬ 
sideration  of  the  costs  of  the  former  trial ;  ( q )  but  in  Standen  v.  Edwards ,  (r) 
an  order  was  made  that  the  defendants,  who  were  infants,  on  w'hose  behalf  the 
application  for  the  new  trial  was  made,  might  pay  the  costs  of  the  former  trial 
^before  they  proceeded  to  a  new  trial ;  and  a  similar  order  was  r  ^ 
made  in  Edwin  v.  Thomas.  ( s )  It  is  to  be  observed,  however,  L  -1 

that  in  the  first  of  the  above  cases,  the  order  appears  to  have  been  made  as  a 
matter  of  indulgence,  (after  the  refusal  of  the  application  in  the  first  instance,  (/) ) 
upon  the  defendant’s  own  allegation,  that  they  had  mismanaged  their  case  upon 
the  first  trial,  and  that,  in  the  second  case,  the  new  trial  was  directed,  not  be¬ 
cause  the  Court  was  dissatisfied  with  the  former  verdict,  but  upon  the  ground 
that  the  cause  was  alleged  to  be  of  value,  and  to  concern  all  the  copyholds  in 
the  manor  5  and  it  is  presumed,  that  a  similar  order  would  be  made  in  any  case 
in  which  the  Court  directs  a  second  trial  without  setting  aside  the  first,  (u) 


(/)  2  Harr,  ed  Newl.  570.  (g)  Standen  v.  Edwards,  1  Ves.  jun.  135. 

( h )  Ibid.  (i)  Beames  on  Costs,  234;  Prac.  Reg.  152. 

(/ e )  Berney  v.  Eyre,  3  Atk.  387  ;  Wright  v.  Wright,  5  Sim.  449  ;  vide  etia;n  Webb  v. 
Claverden,  2  Atk.  424 ;  Crew  v.  Jolliff,  Prec.  in  Ch.  93. 

(/)  White  v.  Wilson,  13  Ves.  92;  Smith  v.  Dearman,  3  Y.  &  J.  278. 

( m )  Berney  v.  Eyre,  3  Atk.  387.  ( n )  White  v.  Wilson,  supra. 

(0)  Webb  v.  Claverden,  2  Atk.  424;  Scaife  v.  Scaife,  4  Russ.  309. 

(p)  Tatham  v.  Wright,  2  R.  &  M.  1,  32.  ( q )  Beames  on  Costs,  Appx.  XY.  369. 

(r)  1  Yes.  jun.  135.  (s)  1  Vern.  489. 

(£)  Vide  1  Ves.  jun.  135,  S.  C.  ( u )  Supra ,  p.  755. 
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It  may  be  observed  that,  in  White  v.  Lisle,  (x)  where  an  issue  was  directed 
to  try  a  modus  set  up  by  the  defendants,  and  there  was  a  verdict  in  favour  of 
the  modus,  Lord  Eldon  directed  two  new  trials,  on  the  ground  of  misdirection, 
but  that  the  result  was  always  the  same,  and  that  his  Lordship,  upon  further 
directions,  dismissed  the  plaintiff’s  bill  giving  the  defendants,  who  were  plain¬ 
tiffs  in  equity,  the  costs  of  the  last  trial  at  law  but  no  costs  of  the  two  former 
trials.  In  Clifton  v.  Orchard, (y)  however,  where  a  bill  was  filed  to  establish 
a  modus,  and  two  verdicts  were  found  for  the  plaintiffs,  the  costs  of  both  trials 
at  law  were  given  to  the  plaintiffs. 

In  the  above  case  of  White  v.  Lisle, {z)  Lord  Eldon  also  gave  the  defendants 
the  costs  of  all  the  motions  for  new  trials,  except  the  costs  of  one  which  was 
made  before  the  Lord  Chancellor,  by  way  of  appeal  from  the  Vice  Chancellor, 
who  had  refused  the  application. 

With  reference  to  the  costs  of  the  motion  for  a  new  trial,  it  may  be  men¬ 
tioned,  that,  where  the  motion  is  dismissed,  the  costs  are  not  costs  in  the  cause, 
f  *762  1  an(^  cannot  recovered  by  *the  successful  party,  unless  the  motion 

L  J  is  expressed  to  be  dismissed  with  costs. (b) 

Where  the  plaintiff  in  an  issue  gives  notice  of  trial,  but  does  not  proceed,  the 
costs  for  not  going  to  trial  should  be  moved  for  in  this  Court,  and  not  in  the 
Court  of  Law.  (c)  The  proper  course,  in  such  cases,  is  to  apply,  by  motion, 
that  the  plaintiff  may  proceed  to  trial  at  the  next  assizes,  or,  in  default,  that  the 
issue  may  be  taken  pro  confesso.{d ) 

Where,  upon  an  inquiry  as  to  the  next  of  kin  of  an  intestate,  the  Master 
reported  in  favour  of  the  claims  of  two  individuals,  and  disallowed  those  of 
others  $  and  some  of  the  disallowed  claimants  took  exceptions  to  the  Master’s 
report,  upon  the  hearing  of  which  an  issue  was  directed  for  the  trial  of  their 
claims,  in  which  the  disallowed  claimants  were  to  be  plaintiffs,  and  the  allowed 
claimants  were  to  be  defendants  ; — upon  both  parties  presenting  a  petilion  pray¬ 
ing  each  to  have  a  sum  of  £500  advanced,  out  of  the  estate  of  the  testator,  to 
defray  the  expenses  of  the  trial,  the  Court  refused  to  make  the  advance  to  the 
disallowed  claimants,  but  directed  the  <£500  to  be  paid  to  the  allowed  claimants, 
upon  their  giving  security,  to  be  approved  by  the  Master,  to  account  for  it  as 
the  Court  should  direct,  (e) 


SECTION  II. 

Actions  at  Law . 

It  has  been  before  stated,  that  the  Court,  in  making  a  decree  for  the  dis¬ 
missal  of  the  plaintiff’s  bill,  will  sometimes  do  so  without  prejudice  to  the 
plaintiff’s  right  to  proceed  at  Law, (a)  and  that  it  will  also,  where  the  plaintiff’s 
right  to  equitable  relief,  depends  upon  a  legal  title,  retain  the  bill  for  a  certain 


(x)  3  Swanst.  342;  Beames  on  Costs,  234,  n. 

(?/)  Atk.  1609. 

(z)  Beames  on  Costs,  324  n.  ;  vide  etiam  3  Swanst.  356 ;  where  it  will  appear,  that  the 
order  was  somewhat  different  from  the  statement  of  it  by  Mr.  Beames,  on  the  authority  of 
Mr.  Tinney. 

( h )  White  v.  Lisle,  4  Mad.  214,  S.  C.  ;  vide  etiam  Devie  v.  Lord  Brownlow,  2  Dick. 
796. 

(c)  Anon.  2  P.  Wms.  68. 

(e)  Cregg  v.  Taylor,  4  Russ.  279. 


( d )  Ante,  p.  740. 
(a)  Ante ,  p.  639. 
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period,  giving  the  plaintiff  liberty,  in  the  mean  time,  *to  bring  an  p  *753  1 

action  for  the  purpose  of  establishing  his  right  at  law,  in  order  to  '  -1 

found  the  equitable  relief: (6)  in  which  cases  the  bill  will  stand  dismissed, 
unless  the  action  is  brought  within  the  time  limited,  further  directions  being 
reserved  only  in  the  event  of  a  trial  taking  place. (c)  There  are  many  other 
cases,  however,  in  which  the  Court  will  order  an  action  to  be  brought  at  law, 
instead  of  directing  an  issue,  and  this  it  does  whenever  it  thinks  proper  to  con¬ 
sider  the  case  upon  the  record  as  fit  to  be  governed  by  the  result  of  a  trial,  the 
review  or  propriety  of  which  belongs  to  a  Court  of  Law. (d)  Thus,  “Heirs 
at  law  entitled  to  estates  of  which  their  ancestors  were  seized,  though  only  in 
equity ,  and  therefore  not  having  the  means  of  proceeding  at  law,  may  come 
into  equity  merely  to  recover  the  possession  of  those  estates,  and  have  the 
deeds  delivered  up,  the  course  has  been  to  file  a  bill  stating  the  reasons  they 
cannot  bring  an  ejectment,  mortgages,  outstanding  terms,  &c.,  and  in  general 
cases,  this  Court,  as  it  cannot  try  the  validity  of  a  will,  sends  that  to  be  deter¬ 
mined  by  the  proper  tribunal,  and  afterwards  does  what  is  right.  The  habit  in 
doing  this  has  been  merely  to  direct  the  heir  to  bring  his  ejectment,  providing 
that  the  defendants  at  law  shall  not  set  up  a  term,  satisfied  or  unsatisfied,  and  a 
trial  had  in  that  way,  under  the  control  of  a  Court  of  Law,  they  come  back  for 
the  accounts  and  deeds,  &c.,  which  course  leaves  all  the  incumbrances  just  as 
much  incumbrances  as  if  the  possession  had  not  been  changed. ”(e) 

The  above  is  cited  as  one  out  of  many  instances  in  which  the  Court  will 
direct  an  action  at  law,  instead  of  an  issue;  and  it  may  be  laid  down  as  a  gene¬ 
ral  rule,  that  wherever  the  foundation  of  a  claim  is  a  legal  demand,  and  the 
question  whether  a  new  trial  should  or  should  not  be  had,  can  be  discussed 
with  more  satisfaction  in  a  Court  of  Law  than  in  a  Court  of  Equity,  the  Court 
of  Equity  will  adopt  the  course  of  directing  an  action ;  for,  as  we  have  before 
seen,  an  action  at  law  differs  from  an  issue  in  this  point,  viz :  that,  in  the 
former,  the  motion  *for  a  new  trial  must  be  made  before  the  Court  r- 
in  which  the  action  is  brought,  whilst  in  this  Court  the  motion  must  ^  -J 

be  made  before  the  judge  who  directed  the  issue.  (/) 

It  is  to  be  remarked,  that  the  rule  that  new  trials  of  actions  brought  under 
the  direction  of  the  Court  must  be  moved  for  in  the  Court  wherein  the  action  is 
brought,  applies  even  to  cases  in  which  the  Court  has  given  special  directions 
with  regard  to  the  trial,  such  as  for  the  examination  of  the  parties,  &c.  (g) 

In  directing  an  action  at  law,  the  Court  always  directs  it  to  be  brought  in 
such  a  form  that  the  result  shall  be  regarded  as  conclusive.  (A)  It  also  provides 
for  a  satisfactory  trial,  by  restraining  the  parties  from  setting  up  any  legal 
obstacles  to  the  fair  trial  of  the  case,  such  as  outstanding  terms,  (i)  or  the 
Statute  of  Limitations,  (A)  or  a  bankruptcy.  (/) 

It  will  also  order  the  parties  to  make  such  admissions  at  the  trial,  as  may  be 
necessary  to  bring  the  matter  in  dispute  properly  before  the  Court,  (m)  and  give 
the  same  directions  with  respect  to  the  examination  of  the  parties,  and  the  read¬ 
ing  of  depositions,  and  the  production  of  documents,  as  are  given  upon  direct¬ 
ing  issues,  (n)  The  reader’s  attention  is  here  recalled  to  the  distinction,  in  this 


( b )  Ante,  p.  639.  (c)  Ante,  p.  640. 

( d )  Vide  Bootle  v.  Blundell,  19  Ves.  500. 

(e)  Per  Lord  Eldon,  Pemberton  v.  Pemherton,  13  Yes.  298. 

(/)  Ante,  p.  747. 

(g)  Ex  parte  Kensington,  Coop.  Ch.  Rep.  96. 

(7?)  Bootle  v.  Blundell,  ubi  supra. 

(,)  Pemberton  v.  Pemberton,  ubi  supra,-  Stevens  v.  Praed,  2  Ves.  jun.  519;  Buxton 
v.  Sidebotham,  cited  ib.  n. 

(7r)  Ibid. 

(m)  Ibid. 


(/)  Ibid. 

(n)  Ante,  p.  738. 
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respect,  which  has  been  before  pointed  out,  between  the  cases  where  the  pro¬ 
duction  is  required  upon  trials  directed  by  this  Court,  and  those  in  which  the 
assistance  of  this  Court  is  merely  sought  in  the  shape  of  discovery,  to  assist  in 
a  trial  at  law  of  an  action  commenced  without  the  sanction  of  the  Court,  (o)  It 
is  to  be  observed,  in  addition,  that  the  Court  will  not,  in  a  case  where  the  bill 
prays  equitable  relief,  such  as  restraining  the  setting  up  of  outstanding  terms, 
or  the  Statute  of  Limitations,  make  such  an  order,  upon  motion,  before  decree, 
the  rule  of  the  Court  being,  that  where  a  bill  seeks  relief  as  well  as  discovery, 

T  *765  1  ^ourt  not’  uPon  motion,  aid  the  plaintiff  in  proceeding  at 

*-  -*  law,  *without  the  authority  of  the  Court  under  whose  authority  and 

control  such  a  proceeding  must  be  instituted.  ( p ) 

Where  a  case  was  referred  to  an  action  at  law,  and  it  was  ordered  that  the 
defendant  should  not  insist  upon  a  title  set  aside  by  the  decree,  and  the  defend¬ 
ant  nevertheless  did  insist  upon  it,  whereupon  the  plaintiff  read  the  decree,  but 
was  nevertheless  nonsuited, — he  afterwards  applied  to  the  Court  for  a  commit¬ 
ment  of  the  defendant,  and  to  be  established  in  the  possession,  which  was 
ordered.  ( q )  And  even  where  no  special  direction  was  given  as  to  not  setting 
up  a  legal  title,  and  the  defendant  in  the  action  set  up  a  legal  title  in  trustees, 
whereupon  the  plaintiff  was  nonsuited,  the  Master  of  the  Rolls  upon  petition 
ordered  the  defendant  to  pay  the  costs  of  the  nonsuit,  (qq) 

Where  directions  are  given  to  bring  an  action,  as  the  action  can  only  be 
between  the  parties  who  are  interested  in  the  legal  estate,  the  Court,  for  the 
protection  of  those  who  are  equitably  interested,  will  make  it  part  of  the  order 
that  they  shall  be  at  liberty  to  attend  the  trial  by  counsel,  &c.,  to  make  such 
defence  as  they  may  be  advised,  (r) 

It  is  to  be  remarked,  that,  in  such  cases,  if  an  abatement  in  the  suit  occurs 
before  the  trial  of  the  action,  by  the  death  of  any  of  the  defendants  who  are  at 
liberty  to  attend  the  trial,  the  suit  should  be  revived  before  the  trial  takes  place, 
but  it  is  otherwise  where  the  abatement  occurs  by  the  death  of  a  defendant  who 
has  no  such  liberty,  (s) 

The  action  is  tried  in  the  usual  manner,  and,  after  verdict,  the  cause  should 
be  set  down  for  further  directions,  in  the  same  manner  as  after  the  trial  of  an 
issue,  (/)  and,  in  the  meantime,  no  proceedings  should  be  taken  at  law  in  con¬ 
sequence  of  the  verdict,  except  moving  for  a  new  trial,  without  the  sanction 
of  the  Court.  It  is  to  be  observed,  however,  that  the  hearing  upon  further 
directions  is  not  the  time  when  any  mistake  committed  at  the  trial  below  can  be 
1  rectified  5  and  that  *where,  upon  further  directions,  the  plaintiff  ap- 
J  plied  to  have  the  damages  given  by  the  verdict  at  law  increased,  on 


: 


the  suggestion  that  interest  was  omitted  to  be  given,  through  a  mistaken  suppo¬ 
sition  that  it  would  be  given  in  equity,  the  Court  refused  to  interfere  with  the 
verdict.  ( u ) 

If,  in  the  course  of  an  action  directed  by  the  Court,  the  mode  is  misconceived, 
the  party  should  apply  by  petition,  to  enable  the  Court  to  do  justice,  (a?) 


The  consideration  of  the  costs  of  an  action  at  law,  is  generally  reversed  by 
the  order  directing  or  permitting  the  action,  together  with  the  other  costs  of  the 


(0)  Ante ,  vide  etiam  Brown  v.  Thornton,  1  M.  &  C.  243;  vide  post  interlocutory  appli¬ 
cations  for  production,  &c. 

(p)  Vide  Hylton  v.  Morgan,  6  Ves.  293;  Aston  v.  Lord  Exeter,  ib.  289. 

( q )  Anon.  1  Ch.  Ca.  267.  ( qq )  Bayley  v.  Morris,  4  Yes.  788. 

(r)  Vide  the  decree  in  Buxton  v.  Sidebotham,  2  Ves.  jun.  521,  n. 

(s)  Humphreys  v.  Hollis,  Jac.  73.  (t)  2  Smith.  Ch.  Pr.  92. 

( u )  Stephens  v.  Praed,  2  Ves.  jun.  519.  (x)  Holworthy  v.  Mortlock,  1  Cox.  141. 
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suit,  till  the  cause  comes  on  upon  further  directions,  when  the  Court  will  make 
such  order  respecting  them  as  the  justice  of  the  case  requires.  In  general,  how¬ 
ever,  the  costs  of  the  action  follow  the  verdict,  as  in  the  case  of  issues. (y) 
Where  an  action  is  directed  to  be  brought  in  a  Court  of  Law,  and  the  plain¬ 
tiff  in  the  action  resides  abroad,  the  motion  that  he  may  give  security  for  costs 
should  be  made  in  equity,  (z) 


SECTION  III. 

Cases  for  the  Opinion  of  a  Court  of  Law . 

As  this  Court,  for  the  purpose  of  enabling  it  to  come  to  a  decision  upon  the 
matter  before  it,  frequently  requires  the  assistance  of  a  jury  upon  matters  of  fact , 
for  the  same  purpose,  if  a  question  of  law  arises,  it  will  direct  a  case  to  be  stated 
and  sent  to  a  Court  of  Common  Law  for  its  opinion. (a) 

It  may  be  observed  here,  that  the  sending  a  case  to  law  is  always  discre¬ 
tionary  in  the  Court,  and  that  an  heir-at-law  enjoys  no  peculiar  privilege  in  that 
respect.  ( b ) 

In  Horton  v.  Whitaker ,  (c)  the  Master  of  the  Rolls  (Sir  *Lloyd  ^  *757  "1 

Kenyon,)  said  it  was  not  competent  for  him,  while  sitting  at  the  L  1  J 
Rolls,  to  direct  a  case  to  be  sent  to  the  Court  of  King's  Bench,  though  he  had 
authority  to  do  so  in  the  case  before  him,  as  he  was  sitting  for  the  Lord  Chan¬ 
cellor.  In  this  view  of  the  case,  the  Vice  Chancellor  would  have  the  power  of 
sending  a  case  to  a  Court  of  Law,  though  the  Master  of  the  Rolls  would  not ; 
this  distinction,  however,  does  not  appear  to  exist  at  present ;  and,  in  Lord 
Cholmondeley  v.  Lord  Clinton  ( d )  a  case  was  sent,  by  Sir  William  Grant,  (M. 
R.)  for  the  opinion  of  the  Court  of  King’s  Bench,  which  was  there  twice  argued 
before  the  whole  Court,  (e) 

When  a  case  is  directed  to  be  sent  for  the  opinion  of  the  judges,  the  practice 
is,  for  the  plaintiff  or  the  party  on  whose  behalf  the  case  is  asked,  to  draw  up 
the  case ;  though  it  appears  that,  sometimes,  the  facts  to  be  staled  are  set  out 
in  the  order  of  the  Court,  (/)  and  sometimes  it  has  been  referred  to  a  Master  to 
settle  the  case  in  the  first  instance  :  (g)  in  general,  however,  by  the  decree  direct¬ 
ing  it,  it  is  referred  to  the  Master  to  settle,  in  the  event  only  of  the  parties  differ¬ 
ing.^) 

It  is  to  be  observed,  that,  in  preparing  a  case,  all  the  facts  necessary  to  bring 
the  matter  into  question  should  be  stated,  and  that  the  questions  must  not  be  put 
in  a  speculative  form,  as  the  Courts  of  Law  will  not  answer  speculative  ques¬ 
tions.  (£)  Upon  this  ground,  where  a  case  was  sent  for  the  opinion  of  a  Court 
of  Law,  as  to  4  whether,  upon  a  conveyance  to  a  purchaser  being  executed  by  a 
particular  person,  without  the  concurrence  of  another,  the  purchaser  acquires 


(_y)  Vide  Stevens  v.  Praed,  supra .  ( z )  Desprez  v.  Mitchell,  5  Mad.  87. 

(a)  1  Newl.  554.  (6)  Muddle  v.  Fry,  Mad.  &  Geld.  270. 

(c)  2  Bro.  C.  C.  88.  (d)  2  Mer.  171. 

(e)  2  J.  &  W.  1. 

(/)  Asburnham  v.  Kirkhall,  1  Dick,  73 ;  Harman  v.  Spotteswood,  cited  ibid. 

(g)  Ceal  v.  Ashurst,  2  Dick.  474. 

(A)  Prebble  v.  Boghurst,  1  Swanst.  313,  n. ;  Vawser  v.  Jeffery,  2  Swanst.  275;  Attor¬ 
ney  General  v.  Lloyd;  Seton  on  Decrees,  354. 

( i )  Bliss  v.  Collins,  1  J.  &  W.  426. 

Vol.  V.— D 
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certain  rights  and  remedies,’  the  Court  of  Law  refused  to  answer  the  question, 
and  Lord  Eldon  directed  the  case  to  be  altered  to  the  proper  form,  which  was 
done  by  stating  an  actual  conveyance  to  the  purchaser.  ( k ) 

The  judges  will  also  decline  to  answer  questions  as  to  rights  which  do  not 
strictly  come  within  the  province  of  a  Court  of  Law  ;  thus,  they  will  not  answer 
j-  -i  cases  as  to  trusts,  (/)  therefore,  *a  case  upon  the  construction  of  a 

L  J  will  as  to  equitable  estates,  should  state  the  devises  as  legal  ones,  (m) 

When  the  case  has  been  drawn  and  settled,  the  plaintiff’s  solicitor  sends 
copies  of  it  to  the  other  solicitors  interested,  for  their  approbation  ;  if  they  can¬ 
not  agree  upon  it,  and  it  becomes  necessary  to  refer  it  to  the  Master,  a  copy  of 
the  title  and  ordering  part  of  the  decree,  or  order,  must  be  left  with  the  Master, 
together  with  a  fair  copy  of  the  case ;  and  a  warrant  to  proceed  on  the  case  must 
then  be  taken  out  and  served,  and  on  the  attendance  upon  this  warrant  the  case 
is  settled.  When  completed,  the  Master  issues  his  certificate  of  having  settled 
the  case,  which  is  filed  at  the  Report  Office,  (n) 

It  is  to  be  noticed,  that,  by  the  rulqs  of  the  Courts  of  Law,  the  signature  of 
counsel  on  both  sides  is  required  to  a  case,  even  where  it  has  been  settled  by  a 
Master,  (o)  If  the  counsel,  on  either  side,  refuse  to  sign  it,  an  application  must 
be  made  to  the  Court,  that  the  party  whose  counsel  has  refused  to  sign  it,  may 
procure  his  signature  to  it,  upon  which  an  order  will  be  made  that  he  do  procure 
the  signature  of  his  counsel,  or  shew  good  cause  to  the  contrary,  (p)  If  the 
case  is  not  then  signed,  or  cause  shewn  why  it  should  not  be  signed,  the  party 
will  be  understood  to  have  waived  the  benefit  of  it.  (< q ) 

After  this  a  concilium  is  moved  for  in  the  Court  of  Law,  and  a  rule  obtained 
from  the  proper  officer,  the  case  is  then  set  down  by  the  clerk  of  the  papers, 
and  copies  made  for  the  judges  and  left  with  their  clerks.  The  judges  of  the 
Court  to  which  the  case  is  sent,  after  it  has  been  argued  by  counsel  before 
them,  (r)  return  their  opinion  to  the  judge  who  directed  the  case,  (s)  which  they 
usually  do  in  the  form  of  a  certificate,  but  without  stating  any  reasons  for  their 
opinion.  ( t ) 

The  case  and  certificate  of  the  judges  having  been  procured  from  the  judge’s 
T  *769  1  clerk>  must  be  filed  in  the  Report  Office,  *after  which  the  cause  is 

L  J  set  down  for  hearing  upon  further  directions  in  the  usual  manner. 

The  Court  of  Chancery  is  not  bound  by  the  certificate  of  the  judges  upon  a 
case  directed  for  the  opinion  of  a  Court  of  Law,  and  may,  if  it  has  any  doubt 
upon  the  matter,  either  send  it  back  for  the  consideration  of  the  same  Court,  ( u ) 
or,  which  is  more  usual,  send  it  to  another  Court  of  Law.  This  was  done  in 
Trent  v.  Hanning ,  ( x )  in  which  it  was  stated,  by  Lord  Eldon,  that  he  remem¬ 
bered  but  one  instance  in  which  a  case  was  sent  back  to  the  same  Court  to  be 
reviewed,  and  that  was  Utterson  v.  Vernon.  ( y ) 

It  should  be  mentioned,  that  where,  after  the  judges  had  certified  their  opin¬ 
ion  upon  the  case,  the  Court  thought  proper  to  amend  the  case,  by  the  intro- 


( k )  Ibid. 

(/)  Parsons  v.  Parsons,  5  Ves.  578;  and  vide  Bayley  v.  Morris,  4  Yes.  788,  790. 

(m)  Houston  v.  Hughes,  6  Barn.  &  C.  413,  421. 

(n)  2  Smith’s  Ch.  Pr.  94.  (o)  Bliss  v.  Collins,  1  Jac.  W.  426. 

( p )  Ibid.  ( q )  Ibid. 

(r)  If  the  Court  of  Law  thinks  it  necessary,  they  will  direct  the  case  to  be  argued  more 
than  once;  vide  Marquis  of  Cholmondeley  v.  Lord  Clinton,  1  J.  &  W.  2;  2  Barn,  &  Aid. 
625,  S.  C. 

(s)  1  Newl.  355. 

(t)  Sed  vide  Cholmondeley  v.  Clinton,  ubi  supra. 

( u )  Utterson  v.  Vernon,  3  T.  R.  539 ;  4  T.  R.  570. 

(or)  10  Yes.  495.  (y)  Ubi  supra. 
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duction  of  new  facts,  it  appears  to  have  been  sent  back  to  the  same  Court  for 
their  opinion,  whether  the  facts,  so  introduced,  were  admissible  as  evidence  in 
the  case,  and,  if  so,  whether,  on  the  case  so  amended,  they  were  of  the  same 
opinion  as  before  certified  by  them,  (z) 

The  costs  of  a  case  directed  for  the  opinion  of  a  Court  of  Law,  generally 
follow  the  result. 


SECTION  IV. 

Proceedings  under  Decrees  for  a  Partition . 

In  the  case  of  partition  of  an  estate,  if  the  titles  of  the  parties  are  in  any 
degree  complicated,  the  difficulties  which  have  occurred  in  proceeding  at  Com¬ 
mon  Law,  have  led  to  applications  to  Courts  of  Equity  for  partitions,  which  are 
effected  by  first  ascertaining  the  rights  of  the  several  persons  interested,  and  then 
issuing  a  commission  to  make  the  partition  required :  and  upon  the  return  of  the 
commission,  and  confirmation  of  *that  return  by  the  Court,  the  par-  r 
tition  is  finally  completed  by  mutual  conveyances  of  the  allotments  L  ^^0  ] 

made,  to  the  several  parties,  (a) 

Where  the  title  of  the  plaintiff  and  of  all  the  other  parties  is  clear  upon  the 
record,  the  Court  will,  at  the  original  hearing,  order  a  commission  of  partition 
to  issue,  in  the  first  instance,  without  any  previous  reference  to  the  Master.  If 
the  titles  are  not  clear,  the  Court  will  direct  an  inquiry  for  this  purpose;  how¬ 
ever,  the  plaintiff  must  state  upon  the  record,  his  own  title  and  the  titles  of  the 
defendants  ;  and,  with  the  view  of  enabling  the  plaintiff  to  obtain  a  partition, 
the  Court  will  direct  inquiries  to  ascertain  who  are,  together  with  him,  entitled 
to  the  whole  subject.  If,  therefore,  the  state  of  the  record,  as  originally  framed 
is  not  such  as  to  authorize  the  Court  to  say  that  the  plaintiff  and  the  defendants 
are  respectively  entitled  in  distinct  shares,  the  proper  course  is  to  direct  a  refer¬ 
ence  to  the  Master,  to  ascertain  what  are  the  estates  and  interests  of  the  plain¬ 
tiff  and  the  defendants  respectively  ;  and  if  it  appears  that  they  or  some  of  them 
are  entitled  to  the  whole,  then  to  order  a  partition  according  to  the  rights  of  all 
or  such  of  them  as  appear  entitled,  dismissing  the  bill  as  against  those  who  do 
not  appear  to  have  any  right,  (b) 

But  although  the  Court  directs  such  inquiries  by  the  decree,  it  generally  goes 
on,  by  the  same  decree,  to  order  a  partition  to  take  place,  according  to  the  find¬ 
ing  of  the  Master,  and  the  commission  to  issue,  without  requiring  the  cause 
previously  to  come  on  again  for  further  directions  upon  the  Master’s  report. 
This  appears  to  have  been  done  in  Treherne  v.  Nash ,  Barker  v.  Westmore¬ 
land  ;(c)  and  in  Agar  v.  Fairfax  ;(d)  where  a  reference  was  directed  to  inquire 
whether  the  plaintiff  and  the  defendants  respectively,  or  any  and  which  of  them 
were  entitled,  &c.,  it  was,  by  the  same  decree,  directed,  that  if  the  Master 
should  find  that  all  or  any  of  them  were  so  entitled,  then  he  should  inquire  into 


(z)  Lowe  v.  Manners,  Seton  on  Decrees,  355. 

(a)  Lord  Red.  97.  Where  the  object  is  the  partition  of  an  advowson,  it  is  done  by  the 
decree  (without  a  commission,)  directing  alternate  presentations:  Bodicoate  v.  Steers  1 
Dick.  69  ;  Seton  on  Decrees,  199,  S.  C. 

(b)  Per  Lord  Eldon,  in  Agar  v.  Fairfax,  17  Ves.  552. 

(c)  Seton  on  Decrees,  188,  189.  ( d )  17  Ves.  533. 
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r-  *771-1  shares  and  proportions  in  which  they  *were  so  entitled  ;  and, 

L  ->  in  that  case,  a  commission  was  to  issue,  &c.,  with  the  usual  direc¬ 
tions,  but  that,  if  the  Master  should  not  find  the  plaintiff  or  defendants,  or  any 
of  them,  entitled,  <fcc.,  he  was  to  state  that  to  the  Court  before  any  further  pro¬ 
ceedings,  and  the  consideration  of  costs  and  further  directions  was  reserved,  (e) 
The  Court,  however,  sometimes  abstains  from  ordering  the  commission  to 
issue  until  the  cause  comes  on  for  further  directions  upon  the  report,  (/)  but 
this  should  not  be  done  except  in  special  cases,  in  consequence  of  the  delay  it 
may  occasion. 

It  is  observed,  that,  although  the  Court  directs  a  commission  to  issue,  by  the 
same  decree  that  it  directs  inquiries  as  to  the  rights  and  interests  of  the  parties, 
such  commission  must  not  issue  until  the  report  of  the  Master  upon  the  inquiry 
has  been  absolutely  confirmed,  in  order  that  any  of  the  parties  who  may  be 
dissatisfied  with  the  report,  may  have  an  opportunity  of  taking  the  opinion  of 
the  Court  as  to  its  correctness  upon  exceptions. 

The  decree  sometimes  directs  one  or  more  commissions  of  partition  to  is¬ 
sue,  (g)  and  sometimes  it  refers  it  to  the  Master  to  settle  how  many  commissions 
should  issue  in  case  the  parties  differ;  ( h )  but  if  the  decree  only  directs  one 
commission,  and  it  afterwards  appears  to  be  necessary  that  there  should  be  more 
than  one,  an  order  for  that  purpose  may  be  obtained  upon  motion ;  ({)  and  this 
may  be  had  at  the  instance  of  the  defendant,  as  well  as  of  the  plaintiff  in  the 
cause,  in  which  case  a  direction  will  be  given  that,  in  case  the  plaintiff  shall 
refuse  to  sue  out  such  commissions,  the  defendant  may  be  at  liberty  to  do  so.  ( k ) 
As  the  decree  directing  the  commission  does  not  name  the  commissioners, 
the  first  step,  in  proceeding  under  such  a  decree,  is  to  name  them. 

Each  party  appearing  by  a  separate  solicitor,  is  entitled  to  name  four  com¬ 
missioners,  and  the  parties  must  join  and  strike  their  names  in  the  same  manner 
*772  1  as  uPon  commiss‘ons  t0  ^examine  witnesses,  (/)  except  that  where 

J  there  are  more  defendants  or  sets  of  defendants  than  one,  each  de¬ 


[ 


fendant  or  set  of  defendants  joins  and  strikes  names  with  every  other  defendant 
or  set  of  defendants,  (m) 

To  save  expense,  however,  it  is  very  common  for  the  parties  to  agree, 
amongst  themselves,  upon  two  persons  to  act  as  commissioners,  (n) 

The  commissioners’  names  having  been  struck,  or  agreed  upon,  are  then 
inserted  in  the  commission,  which  is  usually  made  out  by  the  clerk  in  Court 
for  the  plaintiff ;  but  it  seems  that,  if  the  plaintiff  refuses  to  sue  it  out,  an  order 
may  be  obtained  that  the  defendant  or  defendants  may  be  at  liberty  to  do  so.  (0) 
The  form  of  a  commission  of  partition  is  as  follows, — 

Victoria,  by  the  grace  of  God,  &c.  To  A.  B.,  &c.,  Greeting  :  44  Whereas 
by  a  decree  pronounced  in  our  high  Court  of  Chancery,  bearing  date,  &c.,  and 
made  upon  the  hearing  of  a  certain  cause,  depending  in  our  said  Court,  wherein 
John  Doe,  &c.,  are  complainants,  and  Richard  Styles  is  Defendant,  it  was 
ordered  and  decreed  that  a  commission  should  issue,  <fec.  Now  know  ye,  that 
we,  in  confidence  of  your  prudence  and  fidelity,  have  appointed  you,  and  do 
by  these  presents  give  full  power  and  authority  unto  you,  any  three  or  two  of 
you,  and  hereby  command  you  that  you,  any  three  or  two  of  you,  do  meet 


(e)  Murray  v.  Shad  well,  17  Yes.  353. 

If)  Vide  Calmady  v.  Calmady;  2  Ves.  jun.  568,  and  Attorney  General  v.  Hamilton,  1 
Mad.  214. 

( g )  Vide  Earl  of  Cardigan  v.  Sir  Edward  Montague,  Seton  on  Decrees,  185. 

( h )  Tbid.  (i)  Vide  Hand.  123. 

(fr)  Ibid.  (/)  Ante ,  pp.  494,  5. 

(m)  1  Smith’s  Ch.  Pr.  478.  (n)  Ibid. 

(0)  Hand.  pp.  123,  4. 
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together,  at  certain  proper  and  convenient  times  and  places,  by  you,  any  three 
or  two  of  you,  to  be  for  that  purpose  appointed,  and  that  you,  any  three  or  two 
of  you,  do  from  thence  go  to,  enter  upon,  and  walk  over  and  survey  the  estate 
in  question,  in  the  said  decree  and  pleadings  of  this  cause  mentioned,  and  ac¬ 
cording  to  the  best  of  your  skill,  knowledge,  and  judgment,  make  a  fair  parti¬ 
tion,  division,  and  allotment  thereof,  and  the  same  separate,  divide,  and  allot, 
and  appoint  one  moiety  thereof  as  and  for  the  share  of  the  said  complainants, 
and  the  other  moiety  thereof  as  and  for  the  share  of  the  said  defendants,  to  be 
held  and  enjoyed  by  the  said  complainants  and  defendants  in  severalty,  and  the 
parts  so  divided,  to  distinguish  and  separate,  by  metes  and  bonds  ;  and  for  the 
better  making  such  division,  we  do  hereby  authorize  and  empower  you,  any 
three  or  two  of  you,  to  cause  all  such  witnesses  as  you  *shall  see  p  *773  ~| 

occasion  for,  to  come  before  you,  and  then  and  there  examine  each  L  -* 

and  every  of  them  apart,  upon  their  respective  corporal  oaths  first  taken  before 
you,  any  three  or  two  of  you,  upon  such  interrogatories,  in  writing,  as  you  shall 
see  occasion  for,  to  discover  and  make  out  the  truth  of  the  premises,  and  to  take 
the  depositions  of  such  witnesses  in  writing,  and  cause  the  same  to  be  plainly 
and  fairly  engrossed  or  written  on  parchment.  And  when  ye  have  done  and 
performed  all  these  things,  ye  shall  certify  and  return,  into  our  Court  of  Chan¬ 
cery,  without  delay,  wheresover  our  said  Court  shall  then  be,  the  facts  and 
proceedings  in  the  premises,  by  your  certificate,  fairly  written  on  parchment, 
together  with  the  said  examinations  and  interrogatories,  and  also  this  writ  closed 
up  under  the  seals  of  you,  any  three  or  two  of  you. 

Witness  ourself,  &c.(p) 

It  is  to  be  observed,  that  although  the  return  to  the  commission  is  directed  to 
be  44 without  delay,”  the  commissioners  are  not  limited,  as  in  a  commission 
to  examine  witnesses,  to  execute  it  before  the  end  of  the  term  following  that  in 
which  it  is  sealed.^) 

It  likewise  differs  from  a  commission  to  examine  witnesses  in  another  re¬ 
spect,  that  it  may  be  executed  in  or  within  twenty  miles  of  London,  (r)  It  is 
also  an  open  and  not  a  closed  commission,  and  the  proceedings  under  it  are  open 
and  nof  secret,  nor  is  any  oath  of  secrecy  required  to  be  taken  by  the  commis¬ 
sioners  or  those  employed  under  them.(s) 

In  order  to  enable  the  commissioners  to  perform  their  duty,  they  are,  as  we 
have  seen,  armed  with  a  power  to  cause  all  such  witnesses  as  they  may  see 
occasion  for,  to  come  before  them  to  be  examined.  This  may  be  done  by  sum¬ 
mons  from  the  commissioners,  of  the  same  nature  as  the  summons  before 
pointed  out,  as  issued  by  commissioners  for  the  ^examination  of  p  -1 

witnesses,  (/)  and,  upon  the  witness  attending,  the  oath  may  be  L  -I 

administered  to  him  by  two  or  more  of  the  acting  commissioners  $  the  oath  be¬ 
ing  the  same  in  form  as  that  administered  by  the  Examiner  mutatis  mutandis,  [u) 

The  witnesses  must  be  examined  upon  interrogatories,  but  it  does  not  appear 
that  this  case  is  within  the  rule  laid  down  by  the  orders  of  the  Court,  which 
requires  all  interrogatories  for  the  examination  of  witnesses  to  be  signed  by 
counsel ;  (#)  fot  rhe  reason  of  those  orders,  expressed  in  the  orders  themselves, 


(jo)  Vide  Curzon  v.  Lyster,  Seton  on  Decrees,  188;  where  it  is  stated,  (p.  191,)  that 
the  draft  of  this  commission  was  settled  by  Lord  Redesdale  ;  vide  etiam  the  commission  of 
partition  in  the  Earl  of  Cardigan  v.  Sir  Edward  Montague,  2  Newl.  Pr.  328. 

( q )  l  Smith,  479.  (r)  Ibid. 

(s)  Vide  Lord  Redesdale’s  opinion  upon  the  commission  in  Curzon  v.  Lyster,  Seton  on 
Dec.  191. 

(/)  Ante ,  p.  503.  Query  whether  a  subpoena  will  lie  to  compel  the  attendance  of  wit¬ 
nesses  before  commission  of  partition  1 

(u)  Ante,  p.  481.  (x)  Ante ,  p.  466;  Beames’s  Ord.  272,  311. 
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seems  to  extend  only  to  the  common  case  of  examining  witnesses  before  per¬ 
sons  who  have  no  discretion  in  the  acceptance  or  rejection  of  the  interrogatories. 
Here  the  interrogatories  are  to  extend  only  to  such  points  as  the  commissioners 
see  occasion  to  examine  to,  and  they  may  reject  interrogatories  signed  by  coun¬ 
sel,  and  suggest  others  more  proper.  The  discretion,  therefore,  vested  in  the 
commissioners,  is,  in  this  case,  to  be  considered  as  substituted  in  lieu  of  the 
discretion  in  other  cases  attributed  to  counsel  under  the  control  of  the  Court.  (?/) 
Cross-interrogatories,  for  the  examination  of  witnesses,  may  be  prepared  on 
the  spot,  and  offered  to  the  commissioners  as  occasion  may  require,  (z) 

Although  the  interrogatories  for  the  examination  and  cross-examination  of 
witnesses  before  commissioners  of  partition,  are  usually  prepared  by  the  par¬ 
ties,  yet  the  commissioners  may,  if  they  think  fit,  exhibit  interrogatories  for 
that  purpose  themselves. 

It  is  said,  in  Meers  v.  Stourton ,  ( a )  that  the  commissioners  may  examine 
witnesses  under  the  commission  ore  terms ,  and  that  this  was  affirmed,  by  Mr. 
Vernon,  to  be  the  practice.  Lord  Redesdale’s  opinion,  however,  is,  that  if  the 
commissioners  think  proper  to  ask  any  questions,  for  their  own  information, 
p  *775  "|  they  ought  to  reduce  them  first  into  writing,  in  the  form  of  *inter- 

t-  J  rogatories,  and  return  the  questions  and  answers,  separately,  as 

questions  put  and  answers  taken  at  their  instance.  ( b ) 

The  commissioners  have  power,  under  the  commission,  to  examine  the 
witnesses  apart  from  each  other  ;  and  Lord  Redesdale’s  opinion  is,  that  they 
may  do  so,  if  they  have  any  suspicion  of  manufactured  evidence,  but  that,  other¬ 
wise,  their  proceedings  should  be  open,  as  they  act  in  a  judicial  capacity,  in 
the  nature  of  a  Court  at  which  the  parties  and  their  agents  have  a  particular 
right  to  be  present,  as  expressly  directed  by  the  writ  of  partition  at  common 
law.(c) 

The  commissioners  themselves  should  administer  the  questions  to  the  wit¬ 
nesses,  and  Lord  Redesdale  is  of  opinion,  that  it  will  not  be  advisable  for  the 
commissioners  to  let  the  solicitors  for  the  parties  put  the  questions,  though  he 
is  not  clear  whether  the  parties  have  not  a  right  to  such  assistance  if  they  think 
proper  to  use  it.  (d) 

The  commissioners  are  not  bound,  personally,  to  take  the  depositions,  that 
is,  to  write  down  the  answers  of  the  witnesses  ;  but  they  may  employ  clerks  to 
do  this  part  of  the  business.  But  the  clerks  must  act  entirely  by  their  direction, 
and  write  the  substance  of  what  falls  from  the  witnesses  in  the  language  the 
commissioners  direct.  If  any  dispute  arises,  as  to  the  evidence  given  by  a  wit¬ 
ness,  the  commissioners  must  agree  amongst  themselves  upon  the  words  of  the 
deposition,  and,  having  done  so,  the  depositions  must  be  read  over  to  the  witness, 
and  ought  to  be  signed  by  the  witness  before  he  is  dismissed,  (e) 

If  the  commissioners,  on  either  side,  propose  to  receive  evidence  touching 
any  matter  not  relevant  to  the  business  before  them,  the  commissioners  on  the 
other  side  should  object  to  receiving  such  evidence,  and  may  refuse  to  sign  the 
depositions,  if  taken,  and  to  annex  them  to  the  return.  (/) 

The  depositions,  on  behalf  of  the  different  parties,  as  well  as  the  examinations 
r  -j  taken  by  the  commissioners  to  their  own  ^satisfaction,  should  be 

L  -1  kept  distinct,  as  in  the  case  of  a  commission  for  the  examination  of 

witnesses. 


(?/)  Vide  Lord  Redesdale’s  opinion  in  Curzon  v.  Lyster,  ubi  supra. 
(z)  Ibid.  (a)  1  Dick.  21. 

(&)  Lord  Redesdale’s  opinion  in  Curzon  v.  Lyster,  ubi  supra. 

(c)  Ibid.  ( d )  Ibid. 

(e)  Ibid.  197.  (/)  Ibid.  195. 
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When  the  depositions  of  the  witnesses  have  been  taken  and  signed,  they 
must  be  fairly  engrossed,  upon  parchment,  in  the  same  manner  as  depositions 
taken  under  a  commission  to  examine  witnesses ;  (g*)  and.  according  to  the 
directions  in  the  commission,  they  should  be  returned  together  with  the  inter¬ 
rogatories  with  the  commission,  (h) 

According  to  the  usual  form  of  decrees  made  in  cases  of  partition,  all  deeds,  &c., 
relating  to  the  estates  to  be  divided,  in  the  custody  of  any  of  the  parties,  are  to 
be  produced  before  the  commissioners,  upon  oath,  as  the  commissioners  shall 
direct.  (i)  When  this  is  the  case,  the  method  of  compelling  the  production  of 
the  deeds,  &c.,  appears  to  be,  by  serving  the  party  with  a  writ  of  execution  of 
the  decree,  (or  of  a  short  order  to  be  obtained  for  that  purpose,)  and  then  pro¬ 
ceeding  by  attachment  and  other  process  of  contempt  against  him.  (A:)  The 
same  method  may  be  resorted  to  to  enforce  the  examination  of  parties  upon 
interrogatories,  which  the  commissioners  are  sometimes  empowered  to  take.  (/) 

Having  seen  what  the  powers  of  the  commissioners  under  a  commission  of 
partition  are,  we  will  now  proceed  to  point  out  the  method  of  executing  the  com¬ 
mission  ;  and  here  it  is  right  to  observe,  that  the  commissioners,  when  once  they 
are  appointed,  though  named  by  the  different  parties,  are  commissioners  for 
*all  the  parties. (m)  In  fact,  they  are  to  act  as  judges,  the  whole  *777  -i 
power  of  the  Court  being  delegated  to  them ;  and,  if  all  four  act,  L 
and  there  is  a  difference  of  opinion  amongst  them,  one  being  of  one  opinion  and 
three  of  another,  the  three  make  the  return  ;  and  so,  if  three  are  present  and 
two  concur  in  opinion  against  the  third,  that  is  sufficient;  but  the  commission 
does  not  authorize  two  out  of  four  to  act,  where  all  four  are  present ;  and,  there¬ 
fore,  it  does  not  authorize  a  double  return  by  two  commissioners  one  way,  and 
by  the  other  two  another  way  :  though  if  two  only  are  present  a  return  by  them 
will  be  good.  ( n ) 

As  the  commissioners  act  as  a  Court,  their  proceedings  ought  to  be  open. 
The  parties  or  their  solicitors  should  attend  them  :  should  point  out  what  may 
tend  to  give  the  commissioners  full  information  on  the  subject ;  should  produce 
their  deeds  and  other  evidence,  as  well  written  as  oral ;  should  know  what  evi¬ 
dence  is  given  on  both  sides  ;  should  be  at  liberty  to  cross-examine  the  witnesses 
under  the  control  of  the  commissioners,  and  take  every  step  necessary  to  dis¬ 
cover  the  truth  and  enable  the  commissioners  to  make  a  proper  return. (o) 

The  commission  itself  ought  to  be  produced  to  the  commissioners  when  they 
meet,  and  should  remain  with  them  till  their  proceedings  are  closed  and  the 
return  annexed. (p) 


( g )  Ante ,  p.  514. 

(A)  In  Watson  v.  the  Duke  of  Northumberland,  it  was  stated,  at  the  bar,  that,  upon  very 
few  commissions  has  any  return  been  made  of  the  evidence  (11  Ves.  157;)  and  Lord  Eldon 
said,  he  believed  the  practice  to  be  as  it  had  been  stated,  and  that  the  return  is  made  without 
the  evidence,  (ibid.  161.)  It  is,  however,  suggested,  that  a  compliance  with  the  directions 
of  the  commission  would,  in  this  case  as  in  all  others,  be  the  proper  course. 

(i)  Vide  Seton  on  Decrees,  184.  In  Norris  v.  Le  Neve,  a  special  order  to  this  effect 
appears  to  have  been  made,  directing  not  only  the  production  of  the  documents,  &c.,  before 
the  commissioners,  but  that  they  should  be  deposited  in  the  hands  of  the  respective  solicitors 
of  the  parties  in  the  country,  a  fortnight  before  the  execution  of  the  commission,  and  to  be 
ascertained  by  the  affidavits  of  the  several  parties  depositing  the  same,  to  be  made  before  a 
Master  Extraordinary  in  the  country ;  and  the  parties  or  their  agents  were  to  be  at  liberty  to 
inspect  the  same  in  such  solicitor’s  hands,  and  at  their  own  expense  to  take  copies  thereof,  or 
any  part  thereof,  as  they  should  see  fitting.  Reg  Lib.  B.  1741,  fo.  473;  Seton  on  De¬ 
crees.  201. 

(A)  Vide  Trig  v.  Trig,  1  Dick.  325.  (/)  Vide  Seton  on  Decrees,  200. 

(m)  Per  Lord  Eldon  in  Watson  v.  the  Duke  of  Northumberland,  11  Yes.  153,  160. 

( n )  Watson  v.  the  Duke  of  Northumberland,  ubi  supra. 

(a)  Vide  Lord  Redesdale’s  opinion  in  Curzon  v.  Lyster,  ubi  supra. 

(p)  Ibid.  197. 
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The  course  to  be  pursed  by  the  commissioners  under  a  commission  of  parti¬ 
tion,  is  very  clearly  pointed  out  by  the  terms  of  the  commission.  In  the  first 
place,  they  are  directed  to  ‘  go  to ,  enter  upon ,  and  ivalk  over ,  the  estate  in 
question ,  in  the  said  decree  and  pleadings  in  this  cause  mentioned.\q )  In 
order  that  they  may  do  this,  they  must  first  ascertain  the  estates  which  are  the 
subject  of  the  commission.  For  that  purpose  they  must  look  into  the  bill  and 
answers  ;  and  if,  from  thence,  they  can  ascertain  the  property,  they  must  stop 
there  :  if  they  find  the  descriptions  in  those  instruments  such  as  are  not  suffi- 
r-  *770  “i  ciently  ^accurate  to  enable  them  to  proceed,  they  must  endeavour  to 
*-  supply  the  defect  in  the  pleadings  by  evidence.  But  the  pleadings 

must  still  be  their  guide  as  to  what  evidence  they  shall  receive ;  for  they  are  to 
divide  ‘the  estates  in  question  in  the  cause,’  and  no  others;  any  evidence, 
therefore,  touching  estates  not  in  question  in  the  cause,  will  be  irrelevant  to  the 
business  before  the  commissioners,  and  ought  to  be  rejected  by  them,  except 
so  far  as  it  may  be  necessary  for  the  purpose  of  ascertaining  what  are  the  estates 
in  question,  and  such  evidence  may  be  necessary  if  there  is  any  confusion  or 
intermixture  of  boundaries  ( q )  between  the  estates  in  question  and  those  not  in 
question. 

Having  ascertained  what  the  estate  is,  which  is  to  be  the  subject  of  the  parti¬ 
tion,  the  next  thing  the  commissioners  have  to  do,  is  to  make  ‘  a  fair  partition , 
division ,  and  allotment ,  thereof '  into  as  many  shares  and  proportions  as  the 
decree  or  order,  under  which  the  commission  issues,  directs.  In  doing  this  the 
commissioners  must  exercise  ‘  the  best  of  their  skill ,  knowledge  and  judgment  f 
and,  provided  they  do  that,  and  act  fairly,  the  Court  will  not,  as  it  seems,  dis¬ 
trust  their  return  upon  the  mere  allegation  of  conflicting  opinions  by  different 
surveyors,  with  respect  to  the  comparative  value  of  the  several  lots  :  the  Court 
considering  that,  as  the  commissioners  are  named  by  the  parties,  and  are,  there¬ 
fore,  judges  of  their  own  choice,  the  principles  which  apply  to  arbitrators  are 
properly  applicable  to  them.(r)  Where,  however,  it  can  be  shewn  that  the 
commissioners  have  committed  a  gross  error  in  judgment,  (although  there  is  no 
proof  of  partiality,)  the  Court  will  set  aside  their  adjudication,  (s) 

It  is  to  be  observed,  that,  in  making  a  partition  in  Chancery,  every  part  of 
the  estate  need  not  be  divided,  but  that  it  will  be  sufficient  if  each  party  have 
his  proper  share  of  the  whole.  (/) 

Thus,  where  two-thirds  of  an  estate  belonged  to  the  plaintiff  and  one-third  to 
the  defendant,  and  the  estate  consisted,  amongst  other  things,  of  a  mansion 
r  -i  house  and  of  farms  and  *lands  about  it,  and  the  defendant  insisted 

L  J  that  he  was  entitled  to  have  one-third  of  each  allotted  to  him,  Lord 

Hardwicke  said,  that  ‘although  in  making  the  partition  care  must  be  taken  that 
the  defendant  should  have  a  third  part  in  value  of  the  estate,  there  was  no  colour 
of  reason  that  any  part  of  the  estate  should  be  lessened  in  value  in  order  that 
the  defendant  should  have  his  third  of  it,  which,  if  he  should  have  one-third  of 
the  house  and  of  the  park,  would  very  much  lessen  the  value  of  both.’(?j) 

So  if  there  be  three  houses  of  different  values  to  be  divided  amongst  three, 
it  will  not  be  right  to  divide  each  house,  for  that  would  be  to  spoil  every  house ; 
but  some  recompense  should  be  made  either  by  a  sum  of  money,  or  rent  for 
owelty  of  partition,  to  those  who  have  houses  of  less  value,  (x) 


(y)  Vide  supra,  p.  772. 

(^)  Lord  Redesdale’s  opinion,  in  Curzon  v.  Lyster,  ubi  supra. 

(r)  Jones  v.  Totty,  1  Sim.  136;  vide  etiam  Manners  v.  Charlesworth,  1  M.  &  K.  330'. 
( 's )  Storey  v.  Johnson,  1  Y.  and  C.  538. 

(t)  Earl  Clarendon  v.  Hornby,  1  P.  Wins.  446. 

(u)  Earl  Clarendon  v.  Hornby,  1  P.  Wras.  446. 

(x)  Ibid. 
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It  sometimes,  however,  has  happened,  that  the  estate  to  be  divided  consists 
of  one  entire  thing,  such  as  a  house,  (?/)  or  a  cold  bath ;  (z)  in  such  cases  the 
partition  must  nevertheless  be  made,  and  the  difficulty  of  doing  it  will  be  no 
reason  for  not  effecting  it.  So  the  rent  payable  in  respect  of  water  pipes,  by  a 
public  company  for  supplying  water,  laid  through  the  land,  has  been  divided, 
by  apportioning  it  between  the  parties,  according  to  their  respective  quantities 
of  the  land  through  which  the  pipes  ran.  (a)  In  like  manner  a  mill  or  an  ad- 
vowson  may  be  divided  by  giving  to  the  parties  every  toll  dish  or  turn  of  a 
church,  as  is  done  at  common  law  in  the  case  of  a  writ  de  partitione  facienda , 
in  which  case  “  sequitas  sequitur  legem.”  ( b )  In  such  cases,  however,  it  is 
probable  that  the  Court  *would  direct  in  what  manner  the  division  p  *730  q 
should  be  made  by  the  decree,  without  issuing  a  commission,  (c)  -* 

The  commissioners  having  apportioned  and  divided  the  property,  should 
proceed  to  set  apart  and  allot  the  shares  to  the  parties ;  this  they  should  do, 
when  it  can  be  accomplished,  by  lot,  for  which  purpose  they  should  call  in  some 
indifferent  person,  and  require  that  person  to  draw  lots  for  the  shares  of  each 
party.  ( d ) 

It  is  to  be  observed,  how’ever,  that  the  course  of  making  the  choice  of  shares, 
by  lot,  should  not  be  resorted  to  where  it  cannot  be  done  with  fairness  and  with 
due  regard  to  the  situation  of  the  parties  and  of  the  shares.  In  such  cases  it  is 
the  duty  of  the  commissioners  to  assign  the  shares  to  those  parties  to  whom 
they  would  be  of  most  value,  (independently  of  their  value  in  the  market,)  with 
reference  to  their  respective  situations  in  relation  to  the  value  of  the  property 
before  the  partition  took  place ;  and  where  commissioners  were  directed  to  divide 
land  equally  between  A.,  B.,  and  C.,  and  they  accordingly  divided  the  lands 
into  portions  of  equal  value  in  the  market,  but  assigned  to  A.  an  inn  of  which 
C.  had  been  for  many  years  the  occupier,  on  which  he  had  expended  money 
in  improvements,  and  adjoining  to  which  he  had  purchased  property  for  the 
purpose  of  his  occupation,  it  was  held  by  Lord  Lyndhurst,  (L.  C.  B.,)  that  the 
adjudication  of  the  commissioners  was  wrong,  and  a  fresh  commission  was 
directed  to  new  commissioners,  (e) 

The  commissioners  having  divided  and  allotted  the  estate,  should  prepare 
their  certificate,  which  must  detail  their  proceedings,  and  appoint  the  shares 
of  each  party,  according  to  their  allotments  to  be  enjoyed  by  them  in  severalty, 
distinguishing  each  part,  if  so  directed  by  the  commission,  by  metes  and  bounds. 

If  the  commissioners  cannot  agree  upon  a  division  or  allotment,  they  must 
make  separate  certificates,  (/)  though  the  consequence  of  such  separate  returns 
will  be,  if  the  ^commissioners  are  equally  divided,  that  they  will  r  #  Q1  n 
both  be  quashed.  ( g )  L  '  J 

The  certificate  being  prepared  it  must  be  fairly  written  on  parchment,  (h)  and, 


(y)  Turner  v.  Morgan.  8  Ves.  145.  The  end  of  that  case  was,  that  the  commission 
having  been  executed,  an  exception  was  taken  by  the  defendant,  on  the  ground  that  the  com¬ 
missioners  had  allotted  to  the  plaintiff  the  whole  stack  of  chimneys,  &c.,  all  the  fire-places, 
the  only  staircase  in  the  house,  and  all  the  conveniences  in  the  yard ;  and  the  exceptions 
were  over-ruled  by  Lord  Eldon,  who  said  he  did  not  know  how  to  make  a  better  partition  for 
the  parties ;  that  he  granted  the  commission  with  great  reluctance,  but  was  bound  by  author¬ 
ity,  and  that  it  must  be  a  strong  case  to  induce  the  Court  to  interfere,  as  the  parties  ought  to 
agree  to  buy  and  sell,  vide  11  Yes.  157,  n. 

(z)  Warner  v.  Baynes,  2  A  mb.  589.  (a)  Ibid. 

(6)  Earl  Clarendon  v.  Hornby,  1  P.  Wms.  446. 

(c)  Vide  ante ,  p.  770,  n. 

( d )  Lord  Redesdale’s  opinion  in  Curzon  v.  Lyster,  Seton  on  Dec.  197. 

(e)  Storey  v.  Johnson,  1  Y.  &  C.  538.  ( f )  Lord  Redesdale’s  opinion,  ubi  supra. 

Is)  Watson  v.  the  Duke  of  Northumberland,  11  Ves.  153. 

( h )  Where  a  schedule  written  on  paper  was  returned  with  a  commission  of  partition,  the 
plaintiff’s  clerk  in  Court  was  allowed  to  engross  it  on  parchment,  and  to  file  the  engross- 
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having  been  signed  by  the  commissioners,  must  be  annexed,  together  with  the 
examinations  of  witnesses  and  the  interrogatories,  to  the  commission,  which 
must  then  be  closed  up  and  sealed  by  the  commissioners  or  any  two  or  more 
of  them.  It  seem  that  if,  by  mistake,  any  document  which  has  been  referred 
to  by  the  commissioners  in  their  certificate,  has  been  omitted  to  be  annexed  to 
the  return,  the  Court  will,  upon  motion,  direct  it  to  be  added,  (i)  If  there  are 
two  certificates  they  must  both  be  annexed  to  the  commission. 

When  the  commission  and  return  have  been  sealed  up,  it  is  brought,  either 
by  a  commissioner  or  by  a  messenger  to  the  Six  Clerk  who  made  it  out,  and 
delivered  and  filed  in  the  same  manner  as  commissions  for  the  examination  of 
witnesses,  (k) 

The  commission  having  been  returned  and  filed,  an  order  to  confirm  it  nisi 
may  be  obtained,  by  either  party ;  this  is  generally  done  by  the  party  suing  it 
out,  but  if  he  neglects  to  do  it,  the  other  side  may  obtain  the  order. 

Exceptions  may  then  be  taken  to  it  in  the  same  manner  as  exceptions  to  the 
Master’s  report.  (/)  If  any  ground  exists  for  objecting  to  a  certificate,  which  is 
not  properly  the  subject  of  exception,  such  as  irregularity  in  its  execution,  or 
misconduct  or  partiality  on  the  part  of  the  commissioners,  it  must  be  made  the 
*782  ]  su^)ect  a  m°hon  to  quash  the  return  (m)  which  *must  be  sup- 


z 


ported  by  affidavits.  It  is  frequently  the  practice  to  give  notice  of 


a  motion  to  suppress  the  return,  and  to  obtain  leave  to  bring  it  on  at  the  same  time 
with  the  exceptions.  ( n ) 

A  return  may  also  be  partially  quashed  :  thus  in  Norris  v.  Le  Neve ,  (o)  Lord 
Hardwicke  directed  that  such  part  of  the  certificate  was  to  be  quashed  whereby 
the  commissioners  had  certified  a  doubt  concerning  a  manor  and  Court  Leet, 
“ because  the  same  was  not  warranted  by  the  commission .” 

So  if  there  be  a  double  return  and  if  one  party  alone  applies  to  quash  one  of 
the  returns  only,  the  Court  will,  if  it  sees  proper,  order  that  return  to  be 
quashed,  (p)  This  appears  to  have  been  done  in  Randle  v.  Adams ,  ( q )  where 
two  returns  were  made,  and,  upon  the  application  of  the  plaintiff,  one  of  those 
returns  was  suppressed  and  the  other  established,  the  former  being  considered, 
though  nominally  a  return,  as  no  return  in  fact ;  and  therefore  to  be  suppressed 
as  if  never  annexed  to  the  commission.  It  does  not  appear,  from  the  state¬ 
ment  of  the  above  case  in  Watson  v.  the  Duke  of  Northumberland ,  what  the 
nature  of  the  return  suppressed  was  ;  but,  in  all  probability,  it  was  a  return  by 
one  of  the  commissioners  only,  in  opposition  to  the  return  of  his  colleagues, 
in  which  case,  the  return  being  of  one  only,  would  be  a  nullity,  not  fewer  than 
two  being  authorized  to  act:  if  the  return  had  been  by  two  commissioners 
against  the  return  of  two  others,  both  the  returns  would,  for  the  reasons  before 
stated,  have  been  nullities,  and  must  have  been  quashed,  as  was  the  case  in 
Watson  v.  the  Duke  of  Northumberland  (r)  and  in  Corbet  v.  Davenant,  (s') 


ment  with  the  return,  in  analogy  to  the  practice  where  foreign  depositions  are  returned  on 
paper.  Jones  v.  Totty,  2  S.  and  S.  219. 

(i)  Vide  Manners  v.  Charlesworth,  l  M.  &  C.  334. 

( k )  Ante ,  p.  516. 

(/)  Turner  v.  Morgan,  8  Yes.  143;  Jones  v.  Totty,  1  Sim.  136;  Dean  of  Hereford  v. 
Hullett,  6  Pri.  332. 

(m)  Jones  v.  Totty,  ubi  supra ;  vide  etiarn  Watson  v.  the  Duke  of  Northumberland, 
ubi  supra. 

( n )  Jones  v.  Totty,  1  Sim.  136;  Manners  v.  Charlesworth,  1  M.  &  K.  334. 

(o)  Reg.  Lib.  B.  1741,  fo.  473;  Seton  on  Decrees,  201;  3  Atk.  83. 

(p)  Corbet  v.  Davenant,  2  Bro.  C.  C.  251. 

(q)  Cited  in  Watson  v.  the  Duke  of  Northumberland,  11  Yes.  155. 

(r)  Ubi  supra.  ( s )  Ubi  supra. 
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in  which  latter  case  the  Court  of  itself  refused  to  proceed,  and  ordered  the  return 
to  be  quashed. 

It  is  to  be  observed,  that  the  proper  course  of  proceeding,  where  two  com¬ 
missioners  make  one  return  and  two  another,  *is  not  to  except  to  -  -1 

either  return,  but  for  each  party  to  move  to  quash  the  return  which  is  *- 
unfavourable  to  himself.  ( t ) 

If,  however,  one  party  only  complains  of  the  return,  the  Court  will  not,  in 
such  case,  order  one  return  only  to  be  set  aside,  but  will  quash  both  and  direct 
a  new  commission,  (w) 

If  the  return  to  a  commission  is  quashed,  the  Court  will  order  a  new  commis¬ 
sion  to  issue,  and,  in  Watson  v.  the  Duke  of  Northumberland,  (x)  where  there 
were  two  returns,  each  by  two  commissioners,  it  ordered  the  new  commission 
to  be  directed  to  five  commissioners. 

If  no  exceptions  are  taken  to  the  certificate  of  the  commissioners,  the  order 
for  confirming  it  should  be  made  absolute,  and  then  if  the  decree  contains  a 
direction  to  that  effect,  mutual  conveyances  should  be  executed  by  the  parties 
for  the  purpose  of  vesting  the  allotted  portions  of  the  divided  estates  in  each 
other  in  severalty.  This  is  necessary,  because,  by  a  partition  made  in  equity, 
the  equitable  right  only  is  vested,  which  is  not  the  case  in  partitions  made  at 
law,  wdiere  the  legal  estate  is  vested  by  the  partition.  ( y )  Where  infants  are 
parties,  mutual  conveyances  of  course  cannot  be  executed  till  the  infants  attain 
21 ;  indeed  the  present  practice  of  the  Court  is,  as  we  have  seen,  not  to  direct 
the  conveyance  to  be  executed  by  any  of  the  parties,  whether  adult  or  infant, 
till  that  time,  but  in  the  meantime  to  give  possession  and  order  enjoyment 
accordingly  till  effectual  conveyances  can  be  made,  (z) 

Where  mutual  conveyances  are  to  be  executed,  it  usually  forms  part  of  the 
decree  directing  them  that  they  shall  be  settled  by  the  Master,  in  case  the  par¬ 
ties  differ ;  for  the  proceedings  under  which  directions  the  reader  is  referred  to 
the  next  section  of  the  present  chapter. 

With  respect  to  the  title  deeds,  &c.,  relating  to  the  estates  divided  which  are 
in  the  possession  of  the  parties,  it  generally  forms  part  of  the  decree  directing 
the  partition,  that  they  *shall  be  brought  into  the  Master’s  Office,  ^  *734 
by  the  parties  upon  oath,  and  that,  after  the  partition,  such  of  them  L  i 
as  shall  relate  to  such  parts  of  the  premises  as  shall  be  allotted  to  any  of  the 
parties  alone,  shall  be  delivered  to  such  parties  ;  and  as  to  those  which  concern 
any  parts  of  the  premises  ■which  shall  be  allotted  to  any  or  either  of  the  parties 
jointly  with  others,  it  is  sometimes  directed  that  they  shall  remain  in  the  Mas¬ 
ter’s  Office  :(a )  but,  more  generally,  the  order  is  that,  as  to  such  deeds,  the 
parties  are  to  be  at  liberty  to  apply  to  the  Court  for  directions  concerning  the 
same,  as  they  shall  be  advised, (b)  in  which  case,  it  seems  the  Court  will  hold 
that  the  party  entitled  to  the  estate  of  the  greatest  value,  is  entitled  to  the  pos¬ 
session  of  the  deeds,  upon  entering  into  a  covenant  to  produce  them,  and  allow 
copies  of  them  to  be  taken  wffien  required,  (c) 

With  respect  to  the  costs  of  a  partition,  the  general  rule  of  the  Court  is  now 
understood  to  be  that  which  was  pronounced  by  the  Court  in  giving  judgment 


(t)  Corbet  v.  Devenant,  ubi  supra. 

( u )  Ibid. ;  and  vide  Watson  v.  the  Duke  of  Northumberland,  11  Ves.  153. 

(x)  Ubi  supra. 

(3/)  Whaley  v.  Dawson,  2  Sch.  &  Lef.  372;  Miller  v.  Warmington,  1  J.  &  W.  493. 
( z )  Ante ,  v.  1,  225. 

(а)  Trodd  v.  Downes,  Seton  on  Decrees,  188. 

(б)  See  decree  in  Earl  Cardigan  v.  Sir  Edward  Montague,  Seton  on  Decrees,  184. 

(c)  Seton  on  Decrees,  186;  vide  the  general  form  of  an  order  as  to  title  deeds  settled  by 
Lord  Hardwicke,  Hand.  151. 
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in  the  case  of  Jlgarv.  Fairfax  ’,(d)  that  as  the  party  came  into  equity  instead  of 
going  to  law,  for  his  own  convenience,  the  rule  of  law  should  be  adopted,  and 
therefore,  no  costs  should  be  given  until  the  commission  ;  that  the  costs  of 
issuing,  executing,  and  confirming  the  partition,  should  be  borne  by  the  parties 
in  proportion  to  the  value  of  their  respective  interests,  and  that  there  should  be 
no  costs  of  the  subsequent  proceedings,  (e) 

As  connected  with  this  subject,  it  may  be  stated,  that  where  one  of  the  parties 
had  made  a  lease  of  his  undivided  share,  the  costs  of  the  lessee,  who  was  a 
necessary  party  to  the  suit  for  the  partition,  were  thrown  exclusively  upon  the 
lessor,  on  the  ground  that,  as  such  lessee  was  entitled  to  his  costs,  his  landlord, 
who  had  been  the  means  of  bringing  him  into  Court,  was  the  proper  person  to 
indemnify  him.(y’) 

*785  1  has  been  decided,  that  commissioners  of  partition  have  no 

-*  lien  on  the  commission  for  their  charges,  (g) 


L 


SECTION  V. 

Proceedings  under  Decrees  to  settle  Boundaries. 

In  a  suit  to  ascertain  boundaries,  the  decree  generally  directs  a  commission  to 
issue  for  that  purpose,  though  sometimes  the  Court  will  direct  an  issue  ordering 
the  parties  to  give  a  note  to  each  other  of  their  boundaries,  (a) 

A  commission  to  settle  boundaries  partakes  very  much  of  the  same  nature  as 
a  commission  of  partition,  it  is  nearly  in  the  same  form,  and  sued  out,  executed, 
and  returned  in  the  same  manner.  There  is,  however,  frequently  this  differ¬ 
ence  between  commissions  to  ascertain  boundaries  and  commissions  of  partition, 
viz  :  that,  in  the  case  of  a  partition,  the  thing  to  be  divided  is  clearly  ascertained 
and  described,  whereas  in  the  case  of  a  commission  of  boundaries,  it  is  often 
impossible  for  the  commissioners  to  ascertain  which  they  are,  with  sufficient 
certainty  to  set  them  out.  To  guard  against  this,  when  it  is  through  the  default 
of  a  tenant  or  copyholder  that  boundaries  are  confused,  the  Court  provides  for 
the  case  of  its  being  impossible  to  ascertain  them,  by  directing  so  much  of  the 
defendant’s  own  land  to  be  set  out,  as  shall  be  equal  to  the  quantity  originally 
granted  or  leased  ;  (i b )  when  the  commission  is  of  this  nature,  the  commissioners 
must  proceed  accordingly. 

It  is  to  be  observed,  that  in  a  bill  by  a  prebendary  against  several  of  his 
lessees  for  a  commission  to  ascertain  the  boundaries  of  his  prebendal  lands, 
T  *786  1  had  become  intermixed  *with  their  own  lands,  Lord  Eldon 

L  J  held,  that  the  plaintiff  had  a  right  to  name  as  many  commissioners 

as  the  defendants,  (c) 


(d)  17  Ves.  533,  558. 

(e)  Vide  Beames  on  costs,  50 \vide  etiam  Calmady  v.  Calmady,  2  Ves.  jun.  568 ;  Baring 
y.  Nash,  1  V.  &  B.  554. 

(f)  Cornish  v.  Gest,  2  Cox.  27 ;  Beames  on  Costs,  51. 

( g )  Young  v.  Sutton,  2  Y.  &  B.  365. 

(a)  Metcalf  v.  Beckwith,  2  P.  VYms.  376;  vide  etiam  Godfrey  v.  Littel,  4  R.  &  M.  62  ; 
Lethienllier  v.  Lord  Castlemain,  Sel.  Ca.  in  Cha.  60 ;  1  Dick.  46,  S.  C. 

( b )  Speer  v.  Crawter,  2  Mer.  410,  418;  Willis  v.  Parkinson  ib.  507,  510;  Attorney 
General  v.  Fullerton  v.  2  Y.  &  B,  263  ;  Lord  Abergavenny  v.  Thomas,  1  West  649  ;  Seton 
on  Decrees,  202  ;  Duke  of  Leeds  v.  Earl  of  Strafford,  4  Ves.  180. 

(c)  Willis  v.  Parkinson,  1  Swanst.  9. 
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The  decree  in  a  suit  to  settle  boundaries,  does  not  order  mutual  conveyances, 
as  in  the  case  of  a  partition,  but  directs  that,  after  the  lands,  &c.  have  been  set 
out,  the  defendant  is  to  deliver  possession  thereof  to  the  plaintiff,  and  that  the 
plaintiff  and  his  heirs  are  to  hold  and  enjoy  the  same  against  the  defendant,  or 
any  person  or  persons  claiming  under  him.(rf) 

The  consideration  of  further  directions,  and  of  the  costs  of  the  suit,  is  gener¬ 
ally  in  those  cases  reserved  until  after  the  return  of  the  commission  ;(e)  therefore, 
when  the  commissioners’  report  has  been  confirmed  absolute,  the  cause  must  be 
set  down  for  hearing  for  the  further  directions  and  costs  in  the  usual  manner. 

With  reference  to  the  costs  of  suits  to  settle  boundaries,  no  certain  rule 
appears  to  be  laid  down ;  where,  however,  it  does  not  appear  to  have  been 
owing  to  any  default,  either  in  the  plaintiff  or  defendant,  that  the  lands  have 
been  mixed  or  confounded,  the  Court  will  direct  the  costs  to  be  borne  by  the 
plaintiff  and  defendant  equally,  though  the  interest  of  one  party  is  more  incon¬ 
siderable  than  the  interest  of  the  other.(/)  Where,  in  a  suit  to  establish  the 
boundaries  of  a  manor,  it  was  ordered  that  the  parties  should  deliver  a  note  to 
each  other  of  iheir  boundaries,  and  that  the  matter  should  be  tried  by  a  feigned 
issue,  and  the  result  of  three  different  trials  was  that  the  boundaries  appeared  as 
they  were  given  in  by  the  defendant,  and  contrary  to  what  was  alleged  by  the 
plaintiff’s  bill,  the  bill  was  dismissed  with  costs,  on  the  ground  that  the  plaintiff 
might  have  tried  the  matter  at  law,  and  that  no  part  of  the  issue  had  been  found 
for  him.  (g) 

The  decision  of  the  Court  with  respect  to  costs,  will  also  be  influenced  by 
the  relation  of  the  parties ;  and  it  is  to  be  recollected,  that  it  has  been  long 
settled  that  a  tenant  contracts,  (among  other  obligations  resulting  from  that  rela¬ 
tion,)  to  keep  ^distinct  from  his  own  property  during  the  tenancy,  p  *737  q 
and  to  leave  clearly  distinct  at  the  end  of  it,  his  landlord’s  property  L  '  J 
not  in  any  way  confounded  with  his  own  ;(/t)  if,  therefore,  it  should  appear  that 
a  tenant  has  either  voluntarily  or  negligently  permitted  the  boundaries  of  his 
own  land  to  get  confused  with  that  of  his  landlord,  the  Court  will,  in  all  proba¬ 
bility,  compel  him  to  pay  the  costs  of  his  misconduct  or  negligence. 


SECTION  VI. 

Proceedings  under  Decrees  to  assign  Dower. 

The  Court  will  not  assist  a  widow  in  the  assignment  of  her  dower,  out  of 
her  husband’s  estate,  if  there  is  any  doubt  as  to  her  legal  right;  therefore,  if 
the  title  to  dower  be  disputed,  it  refers  it  to  the  decision  of  a  Court  of  Law,  (a) 
either  by  directing  an  issue, (b)  or  by  ordering  the  bill  to  be  retained  for  a  certain 
time,  with  liberty  to  the  plaintiff  to  bring  a  writ  of  dower,  as  she  may  be 
advised,  (c) 


( d )  Lord  Abergavenny  v.  Thomas,  Seton  on  Decrees,  202. 

(e)  Vide  Seton  on  Decrees,  200.  (/)  Norris  v.  Le  Neve,  3  Atk.  82. 

(g)  Metcalf  v.  Beckwith,  2  P.  Wms.  376. 

( [h )  Attorney  General  v.  Fullerton,  2  V.  &  B.  264. 

(a)  Lord  Red.  98.  (6)  Mundy  v.  Mundy,  2  Ves.  jun.  122. 

(c)  Read  v.  Read,  and  Curtis  v.  Curtis,  Lord  Red.  98;  2  Bro.  C.  C.  620,  S.  C.  ; 
D’Arcy  v.  Blake,  2  Sch.  &  Lef.  390. 
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When  the  right  to  dower  is  not  disputed,  the  Court  of  Chancery  assumes  a 
concurrent  jurisdiction  with  Courts  of  Law,  and  will  direct  it  to  be  assigned  ;(d) 
first,  however,  if  it  be  necessary,  directing  an  inquiry  by  the  Blaster  into  what 
lands  the  husband  died  seised  of  wherein  his  widow  is  entitled  to  dower,  &c.(e) 

The  right  being  established,  and  the  property  out  of  which  the  wife  is  dowable 
being  ascertained,  the  next  step  is  to  assign  the  dower.  This  may  be  done  either 
by  reference  to  the  Master,  (/)  or  by  directing  a  commission  to  issue,  (g) 

T  *788  1  commission  t0  assign  dower  is  nearly  in  the  same  form,  and 
L  -*  is  made  out,  executed,  and  returned,  in  the  same  manner  as  a  com¬ 

mission  of  partition.  (A) 

It  is  to  be  observed,  that,  as  in  the  case  of  settlement  of  boundaries,  it  generally 
forms  part  of  the  decree,  that  when  the  dower  has  been  assigned,  possession  shall 
be  delivered  to  the  plaintiff,  (i) 

The  widow  is  also  entitled  to  an  account  of  the  arrears  of  her  dower,  and 
this  notwithstanding  the  death  of  the  heir  pending  the  suit,  although  at  law  her 
right  to  damages  would  have  been  lost  by  that  event.  (A:)  The  widow’s  right  to 
the  rents  and  profits  accrued  from  the  death  of  her  husband,  is  not  limited  to 
the  time  of  filing  the  bill.  (/ )  Formerly  it  was  held,  that  the  Statute  of  Limi¬ 
tations,  21  Jac.  1,  c.  16,  did  not  affect  proceedings  to  recover  arrears  of 
dower,  (m)  but  the  recent  statute,  3  &  4  W.  4,  c.  27,  s.  41,  expressly  applies 
to  them.(n) 

It  may  be  mentioned  here,  that  interest  will  not  be  allowed  on  arrears  of 
dower,  (o) 

When  the  assignment  has  been  referred  to  the  Master,  the  same  decree  may 
direct  the  account  of  rents  and  profits,  (p)  but  where  the  assignment  of  dower  is 
by  commission,  it  must  be  deferred  till  the  cause  comes  on  for  further  directions. 

Lord  Redesdale  observes,  that,  ‘in  the  two  cases  of  partition  and  assign¬ 
ment  of  dower ,  as  no  costs  can  be  given  in  a  Court  of  Common  Law  upon  a 
writ  of  partition  or  a  writ  of  dower,  no  costs  have  commonly  been  given  in  a 
Court  of  Equity  upon  bills  for  the  same  purposes’  *,[q)  and,  as  respects  dower, 
this  appears  to  be  the  present  rule  of  the  Court,  in  cases  where  the  widow 
comes  into  Court  for  the  single  purpose  of  having  dower  assigned  her.(r)  The 
T  *789  1  rU^e’  however,  object  to  exception  *where  previous  questions 

L  J  are  raised,  in  litigating  of  which  the  party  is  vexatious  ;(s)  there¬ 

fore,  where  the  widow  had,  without  any  just  pretence,  been  kept  out  of  her 
dower,  Sir  W.  Grant,  M.  R.  awarded  her  her  costs,  (t)  In  Meggot  v. 


(d)  Mundy  v.  Mundy,  ubi  supra . 

(e)  Meggot  v.  Meggot,  Seton  on  Decrees,  261. 

(f)  Ibid. ;  vide  etiam  Tinney  v.  Tinney,  ib.  262;  Goodenough  v.  Goodenough,  2  Dick. 
795. 

( g )  Seton  on  Decrees,  261;  Wild  v.  Wells,  1  Dick,  3;  Huddlestone  v.  Huddlestone,  1 
Cha.  Rep.  38;  Lucas  v.  Calcraft,  1  Bro.  C.  C.  134;  2  Dick.  594;  S.  C.  Mundy  v.  Mun¬ 
dy,  2  Yes.  jun.  125;  4  Bro.  C.  C.  295,  and  the  commission  in  Seton  on  Decrees,  263. 

(h)  Ante ,  sect.  IV. 

(?’)  Meggot  v.  Meggot,  Seton  on  Decrees,  261;  Goodenough  v.  Goodenough,  2  Dick. 
795. 

( k )  Curtis  v.  Curtis,  2  Bro.  C.  C.  620;  vide  contra  Lord  Red.  98. 

(/)  Curtis  v.  Curtis,  ubi  supra;  Mundy  v.  Mundy,  2  Yes.  jun.  122;  Oliver  v.  Richard¬ 
son,  9  Ves.  222. 

(m)  Ibid.  (n)  Ante ,  p.  166. 

(o)  Lindsay  v.  Gibbon,  cited  3  Bro.  C.  C.  495;  Wakefield  v.  Childs,  1  Fonb.  23. 

(  p )  Meggot  v.  Meggot,  ubi  supra.  ( q )  Lord  Red.  98. 

(r)  Lucas  v.  Calcraft,  1  Bro.  C.  C.  134;  vide  etiam  Sir  S.  Romilly’s  note  of  the  same 
case,  ib.  Ed.  Belt,  (n). 

(s)  Lucas  v.  Calcraft,  ubi  supra. 

(t)  Worgan  v,  Ryder,  1  V.  &  B.  20;  Beames  on  Costs,  36. 
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Meg  got,  (u)  also,  the  Court  appears  to  have  awarded  the  widow  her  costs,  up 
to  the  time  of  the  decree,  reserving  the  consideration  of  the  subsequent  costs 
until  after  the  report,  (a?) 


SECTION  VII. 

Proceedings  in  the  Master's  Office. 

According  to  the  ancient  practice  of  the  Court,  all  references  to  a  Master 
used  to  be  made  to  one  of  the  two  Masters  sitting  in  Court,  as  assistants  to  the 
Lord  Chancellor  or  Master  of  the  Rolls,  when  the  reference  was  made;(a)  but 
the  modern  practice,  where  there  has  been  no  previous  reference,  is  to  refer  it 
kto  the  Master  in  rotation ,’  and,  where  there  has  been  a  previous  reference, 
‘/o  the  Master  to  whom  this  cause  stands  referred.' (b) 

Where  the  reference  is  directed  to  be  made  ‘to  the  Master  in  rotation,’  the 
practice  appears  to  be  for  the  solicitor  having  the  conduct  of  the  cause,  to  take 
the  decree,  or  an  office  copy  of  it  duly  marked,  (c)  to  the  clerk  of  the  Public 
Office  in  Southampton  Buildings,  who  procures  the  sitting  Master  to  mark 
upon  the  decree  the  name  of  the  Master  in  rotation  according  to  a  rota  settled  by 
the  Masters,  and  kept  for  that  purpose  in  the  Public  Office,  (d ) 

*This,  however,  only  takes  place  where  the  reference  is  directed  p  *790  1 

by  decree,  or  by  order  subsequent  to  a  decree, — when  an  applica-  L  J 

tion  is  to  be  made  to  a  Master  under  the  3  &  4  W.  4,  c.  94,  s.  13,  or  under  the 
orders  made  in  pursuance  of  that  act ;  or,  where  any  reference  has  been  made 
to  a  Master  in  the  cause,  and  no  previous  application  or  reference  has  been 
made,  the  name  of  the  Master  in  rotation  must,  in  pursuance  of  the  15th  of 
Lord  Brougham’s  Orders,  (e)  be  ascertained  in  the  manner  pointed  out  in  the 
16th  and  17th  of  the  same  orders;  and  all  applications  authorized  by  the  said 
act,  or  by  the  orders  of  the  21st  of  December,  1833,  to  be  made  to  a  Master; 
and  every  such  reference,  as  aforesaid,  must  be  made  to  the  said  Master  in 
rotation;  for  which  purpose,  the  1 6th  order  goes  on  to  direct  that  as  to  all  bills 
which  shall  have  been  filed  before  the  day  of  the  date  of  the  orders  of  December, 
1833,  (viz  :  the  21st  of  December,  1833.)  Where  any  reference  has  been 
made  in  the  cause,  the  name  of  the  Master  to  whom  the  last  reference  was 
made  in  such  cause,  shall,  at  the  request  of  either  of  the  parties  thereto,  or  of 
his  or  her  solicitor,  and  on  producing  such  order  of  reference,  with  the  Master’s 
name  certified  thereon,  or  appearing  therein,  be  added,  by  the  Six  Clerk,  to  the 
original  entry  of  the  cause  in  the  Six  Clerk’s  book,  and  entered  in  the  book  to 
be  kept  as  directed  in  the  17th  order  next  referred  to;  and  the  order  directs 
that  all  applications  under  the  above  act,  or  orders,  and  all  such  references  as 
aforesaid,  shall  be  made  to  such  last  mentioned  Master. 


(u)  Seton  on  Decrees,  261. 

( x )  Sed  Vide  Outhwaite  v.  Outhwaite,  referred  to  by  Mr.  Beames  in  his  Treatise  on 
Costs,  36,  n.  5. 

(a)  Prac.  Reg.  363;  where  a  reference  is  made  for  the  examination  of  Court  Rolls,  touch¬ 
ing  any  custom,  it  should  not  be  to  any  one  Master  but  to  two  at  the  least,  Ibid. 

(b)  Ord.  21  Dec.  1833,  XV. ;  sometimes,  when  an  order  for  a  reference  is  made  just 
before  the  long  vacation,  and  the  matter  is  pressing,  the  references  will  be  made  to  ‘the  Va¬ 
cation  Master.’ 

(c)  Ante ,  p.  671. 

(e)  Ord.  1833. 


(</)  2  Smith.  97. 
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PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


The  method  of  ascertaining  the  name  of  the  Master  in  rotation,  where  no 
previous  reference  has  been  made,  is  pointed  out  in  the  17th  order,  (/)  which 
directs  that,  in  all  cases  where  it  shall  become  necessary  to  ascertain  the  name 
of  the  Master  in  rotation,  for  the  purposes  of  the  two  preceding  or  any  suc¬ 
ceeding  order,  one  of  the  Six  Clerks  shall  give  to  the  solicitor  for  the  plaintiff 
or  defendant  requiring  the  same,  a  certificate  of  the  bill  filed,  which  certificate 
shall,  on  the  same  or  the  following  day,  be  marked  by  the  Master  of  the  day,  at 
T  *791  1  *^ukhc  Office  in  Chancery,  with  the  name  of  the  Master  in 

L  J  rotation  for  such  cause ;  and  such  certificate,  so  marked,  (having 

been  first  produced  to  the  said  Master  in  rotation,)  shall  on  the  same  day  be 
returned  to  the  Six  Clerk  and  be  filed  by  him,  and  he  shall  add  the  name  of 
such  Master  to  the  original  entry  of  the  cause  in  the  Six  Clerk’s  book,  and 
shall  also  cause  the  name  of  the  cause  and  of  such  Master  to  be  entered  in  a 
book  to  be  kept  by  the  Six  Clerks,  for  that  purpose,  in  the  Six  Clerk’s  Office, 
and  which  shall  be  open  to  inspection  at  all  times  during  the  office  hours, 
without  fee. 

It  is  to  be  recollected,  that  the  above  orders  only  apply  to  applications  under 
the  act,  and  orders  consequent  thereupon,  and  to  cases  in  which  a  reference  is 
required  to  be  made  to  a  Master  upon  interlocutory  applications,  where  no  appli¬ 
cation  or  reference  has  been  before  made  in  the  cause  •,  when  the  reference  to 
the  Master  in  rotation  is  made  by  decree  or  decretal  order,  the  name  of  the 
Master  must  be  ascertained,  in  the  manner  above  stated,  (g)  If  the  decree  refers 
it  44  to  the  Master  to  whom  the  cause  stands  referred ,”  it  is  not  necessary  to 
get  the  Master’s  name  repeated  on  the  decree,  but  a  copy  of  the  title  and  order¬ 
ing  part  thereof  is  left  at  that  Master’s  office.  (A) 

It  is  to  be  noticed,  that  where  a  reference  was  directed  by  a  decree  44  to  the 
Master  in  rotation ,”  although  previous  references  in  the  cause  had  been  made 
to  a  Master,  and  a  motion  that  the  reference  to  the  Master  in  rotation  might  be 
declared  null  and  void,  and  that  the  reference  might  be  made  to  the  Master  to 
whom  the  previous  references  in  the  cause  had  been  made,  the  Vice  Chancellor 
was  of  opinion  that  the  language  of  the  decree  was  right,  as,  by  the  terms  of 
the  order,  4 4  the  Master  in  rotation  was  the  same  Master  to  whom  the  previous 
references  had  been  made.”(£) 

It  may  be  mentioned,  in  this  place,  that  after  a  cause  has  been  referred  to  a 
Master,  it  cannot  be  withdrawn  from  that  Master  without  an  order  of  the  Court, 
and  that  such  an  order  will  not  be  made  useless  on  very  special  occasions,  such 
r  *700  q  as  incapacity  of  the  Master,  from  illness,  to  attend  to  the  busi- 

L  ->  ness,  *  which,  to  justify  such  a  removal,  must  be  shewn  to  be  of  a 

very  urgent  nature.  In  one  case,  it  appears,  that  Lord  Eldon  directed  a  cause 
to  be  removed  on  the  allegation  of  counsel,  that  he  found  the  Master  in  such  a 
state,  from  his  advanced  age  and  infirmity,  that  it  was  not  proper  to  go  into  the 
business  before  him.  (A)  Sometimes,  where  the  Master  has  died  and  a  successor 
has  not  been  appointed,  the  Court  will  make  an  order  that  the  cause,  if  the 
matter  of  the  reference  requires  immediate  attention,  should  be  transferred  to 
another  Master.  (/)  And  it  occasionally  occurs  that,  where  it  is  very  important 
to  the  interests  of  the  parties  that  some  particular  branch  of  a  cause  in  a  Mas¬ 
ter’s  Office  should  be  proceeded  with  during  the  long  vacation,  the  court  will 
make  an  order  directing  that  branch  of  it  to  be  referred  to  the  4  Vacation  Master.’ 


(/)  Ord.  1833.  (g)  Ante,  p.  789. 

(ft)  2  Smith,  97.  (i)  Attorney  General  v.  Shore,  6  Sim.  461. 

(k)  Anon.  9  Ves.  341. 

(/)  In  one  case  it  appears  that,  upon  the  death  of  a  Master,  a  general  order  was  made, 
that  all  matters  referred  to  him  should  be  transferred  to  another,  Prac.  Reg.  165. 
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Conduct  of  the  Cause. 

The  prosecution  of  the  decree  devolves  upon  the  plaintiff,  he  being  consid¬ 
ered,  in  most  cases,  as  the  person  principally  interested  in  forwarding  it.  A 
reference  upon  an  interlocutory  order  is,  for  the  same  reason,  usually  prosecuted 
by  the  party  obtaining  it,  whether  plaintiff  or  defendant.  In  order,  however, 
to  prevent  delay  in  the  prosecution  of  the  decree  by  the  party  whose  duty  it  is 
to  prosecute  it,  it  is  provided,  by  the  17th  of  Lord  Lyndhurst’s  Orders,  (pi) 
“  that  where  any  decree  or  order  referring  any  matter  to  a  Master,  is  not  brought 
in  to  the  Master  s  Office  within  two  months  after  the  same  decree  or  order  is 
pronounced ,  ( [n)  then  any  party  to  the  cause,  or  any  other  party  interested  in 
the  matter  of  the  reference,  shall  be  at  liberty  to  apply  to  the  Court ,  by  motion 
or  petition,  *as  he  may  be  advised,  for  the  'purpose  of  expediting  * 
the  prosecution  of  the  decree  or  order.  ( o )  L  *793  J 

It  is  also  provided,  by  the  56th  of  the  same  orders,  that  where  the  party 
actually  prosecuting  a  decree  or  order,  does  not  proceed  before  the  Master  with 
due  diligence,  then  the  Master  shall  be  at  liberty,  upon  the  application  of  any 
other  party  interested,  either  as  a  party  to  the  suit ,  or  as  one  who  has  come  in 
and  established  his  claim  before  the  Master ,  under  the  decree  or  order ,  to 
commit  to  him  the  prosecution  of  the  decree  or  order,  and  that,  from  thence¬ 
forth,  neither  the  party  making  default  nor  his  solicitor  shall  be  at  liberty  to 
attend  the  Master  as  the  prosecutor  of  the  decree  or  order.  Previously  to  the 
above  order,  however,  in  creditors’  suits  especially,  the  practice  of  the  Court 
had  been,  in  case  the  party  whose  business  it  was  to  prosecute  a  decree  neg¬ 
lected  his  duty,  to  allow  a  party  interested  as  a  creditor  to  obtain  an  order  to 
prosecute  it  in  his  stead ;  (p)  and  it  seems  that  the  court  will  still  exercise  its 
authority,  by  taking  the  prosecution  of  a  decree  from  the  plaintiff  and  entrust¬ 
ing  it  to  another,  and  that  even  after  the  Master  has  exercised  his  judgment  upon 
it,  and  has  refused  an  application  under  the  56th  order  above  mentioned,  (q) 
In  Cook  v.  Bolton ,  (r)  such  an  order  was  made,  notwithstanding 
the  suit  ^was  abated  by  the  death  of  a  defendant,  and  the  Lord  L  J 

Chancellor  (Lord  Lyndhurst.)  refused  to  discharge  it.  (s) 


(m)  Ord.  1828. 

.  ( n )  T'his  ought  to  have  been  when  the  decree  or  order  is  entered ,  since  a  very  considerable 
time  frequently  and  of  necessity  elapses  before  a  decree  or  order,  after  it  has  been  pronounced 
can  be  passed  and  entered.  * 

(°)  Mr*  Smith’s  Chancery  Practice,  the  course  of  proceeding,  where  the  party  having 
the  carriage  of  the  decree,  does  not  procure  the  name  of  the  Master  in  rotation  to  be  marked 
thereon,  or  having  done  so,  fails  to  carry  the  same  into  the  Master’s  Office,  is  for  the  oppo¬ 
site  party,  if  he  has  not  taken,  or  is  not  justified  by  the  nature  of  his  interest  in  taking,  an 
office  copy  of  the  decree,  to  give  notice  to  the  plaintiff’s  solicitor,  that,  unless  he  procures 
the  name  of  the  Master  in  rotation  to  be  marked,  and  carries  the  decree  into  the  Master's 
Office  within  two  days,  or  within  any  reasonable  time,  or  sends  him  the  decree  to  enable 
him  to  do  it  for  him,  he  shall  be  compelled  to  take  an  office  copy  of  the  decree ;  and,  if 
neither  alternative  is  complied  with,  the  party  giving  the  notice  will  be  entitled  to  the  costs 
of  taking  an  office  copy.  If  the  defendant  has  taken  an  office  copy  of  the  decree,  and  the 
plaintiff  does  not  procure  the  name  of  the  Master  in  rotation  to  be  marked,  and  the  decree 
carried  in  to  the  Master’s  Office,  then  the  defendant  may  get  his  office  copy  marked,  and 
leave  a  copy  of  the  ordering  part  of  the  same  in  the  Master’s  Office,  or,  if  he  prefers  it  he 
may  apply  under  the  48th  order,  2  Smith’s  Ch.  P.  97.  * 

( V )  Creuze  v.  Hunter,  2  Ves.  jun.  157,  165.  Vide  et.iam  Sims  v.  Ridge,  3  Mer.  358* 
Powell  v.  Walworth,  5  Mad.  31;  Fleming  v.  Prior,  2  Mad.  183;  Edmonds  v.  Ackland  5 
Mad.  423.  * 

(q)  Wyatt  v.  Sadler,  5  Sim.  450.  (r)  5  Russ.  282. 

(■$*)  It  is  to  be  observed,  that  the  abatement  in  the  above  case,  was  occasioned  by  the  death 
of  a  defendant,  so  that  the  suit  was  not  entirely  abated ;  and  that  the  order  was  supported 

Vol.  v. — e 
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Applications  to  the  Court,  of  the  nature  above  pointed  out,  may  be  greatly 
facilitated  by  the  operation  of  the  57th  order,  (t)  which  directs  that,  upon  any 
application  made  by  any  person  to  the  Court,  the  Master,  if  required  by  the 
person  making  the  application,  shall,  in  as  short  a  manner  as  he  conveniently 
can,  certify  to  the  Court  the  several  proceedings  which  shall  have  been  had  in 
his  office  in  the  same  cause  or  matter  and  the  date  thereof. 


Warrant  to  consider  the  Decree. 


Having  ascertained  the  name  of  the  Master  to  whom  the  cause  is  referred,  in 
the  manner  before  pointed  out,  (u)  the  solicitor  conducting  the  cause  must  leave 
a  copy  of  the  title  and  ordering  part  of  the  decree  with  the  Master ;  and  it  is 
directed  by  the  50th  of  Lord  Lyndhurst’s  Orders,  (a?)  that,  upon  the  bringing 
in  of  every  decree  or  order,  the  solicitor  bringing  in  the  same  shall  take  out  a 
warrant  appointing  a  time,  which  is  to  be  settled  by  the  Master,  for  the  purpose 
of  the  said  Master  taking  into  consideration  the  matter  of  the  said  decree  or 
order ,  and  shall  serve  the  same  upon  the  clerks  in  Court  for  the  respective  par¬ 
ties,  and  upon  the  parties  or  their  solicitors  in  cases  where  they  shall  have  no 
clerks  in  Court;  and,  by  the  51st  of  the  same  orders,  (?/)  it  is  ordered,  that 
at  the  time  so  appointed  for  considering  the  matter  of  the  decree  or  order,  the 
Master  shall  proceed  to  regulate,  as  far  as  may  be ,  the  manner  of  its  execution  ; 
T  *795  1  aS  ^°r  examP^e’  to  state  w^iat  parties  are  entitled  *to  attend  future 
L  J  proceedings,  to  direct  the  necessary  advertisements,  and  to  point 

out  which  of  the  several  proceedings  may  be  properly  going  on  pari  passu ,  and 
as  to  what  particular  matters  interrogatories  for  the  examination  of  parties  appear 
to  be  necessary,  and  whether  the  matters  requiring  evidence  shall  be  proved  by 
affidavit  or  by  examination  of  witnesses,  and  in  the  latter  case,  if  necessary,  to 
issue  his  certificate  for  a  commission ;  and,  if  the  Master  shall  think  it  expe¬ 
dient  so  to  do,  he  shall  then  fix  a  certain  time  within  which  the  parties  are  to 
take  any  proceeding  or  proceedings  before  him. 

These  orders  appear  to  have  been  framed  for  the  purpose  of  carrying  into 
effect  the  recommendation  of  the  commissioners  for  inquiring  into  the  practice 
of  the  Court  ;(z)  and  certainly  if  the  objects  suggested  in  their  report  as  likely 
to  result  from  the  adoption  of  the  recommendation  could  be  attained,  the  con¬ 
tinuance  of  these  orders  amongst  the  general  orders  of  the  Court  would  be  most 
desirable.  It  is  obvious,  however,  that,  in  many  cases,  the  observance  of  them 
would  be  perfectly  useless,  and  that  in  others,  especially  in  those  in  which  the 
enforcement  of  their  provisions  would  be  most  desirable,  it  would  be  impracti¬ 
cable  to  carry  them  into  effect.  It  is  observed,  by  an  intelligent  writer  upon 
this  subject,  ‘that,  in  certain  references,  the  obligation  to  take  out  this  warrant  is 


principally  on  the  ground,  that  application  for  it  was  not  so  much  a  proceeding  in  the  cause, 
as  an  application  to  authorize  the  party  to  take  proceedings  in  it.  When  the  abatement  is 
occasioned  by  the  death  of  the  plaintiff,  the  application  should  not  be,  that  the  creditor  may 
be  at  liberty  to  prosecute  the  decree,  but  for  permission  to  file  a  supplemental  bill,  in  case  the 
representative  of  the  plaintiff  does  not  file  a  bill  of  revivor,  within  a  limited  time,  and  to 
serve  the  order  on  such  representative,  Dixon  v.  AVyatt,  4  Mad.  393;  vide  post ,  Abatement 
and  Revivor. 

( t )  Ord.  1828.  (u)  Ante,  p.  789. 

(x)  Ord.  1828.  (y)  Ibid. 

(z)  Vide  Chan.  Rep.  p.  20;  ib.  prop.  67,  68,  p.  48. 
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a  tax  upon  the  suitor,  an  expense  without  the  slightest  advantage ;  and  there  is 
something  ludicrous  in  a  warrant  to  consider  how  a  decree  dismissing  a  bill  with 
costs,  or  containing  a  simple  reference,  is  to  be  prosecuted. ’(a)  Where  the 
decree  is  more  complicated,  and  it  is  in  those  cases  chiefly  that  the  proposed 
meeting  of  all  parties  to  consider  the  method  of  carrying  on  the  decree  would 
be  attended  with  most  advantage,  how  are  the  directions  of  the  order  to  be 
complied  with?  It  is  to  be  recollected  that,  upon  this  attendance,  the  Master 
must,  necessarily,  be  totally  ignorant  of  any  of  the  circumstances  of  the  case ; 
all  that  he  has  before  him,  is  a  copy  of  the  ordering  part  of  the  decree  alone. 
He  is  in  no  situation  to  decide  what  parties  are  entitled  to  attend  future  proceed¬ 
ings.  He  may  perhaps  be  able,  in  general,  to  decide  what  *adver-  p  n 

tisements  will  be  necessary  in  carrying  on  a  creditor’s  suit,  but  how  L  1  J 
can  he  point  out,  without  knowing  more  than  he  is  likely  to  do  from  the  mere 
ordering  part  of  the  decree,  which  of  the  several  proceedings  directed  upon  it 
may  be  properly  going  on  pari  passu ,  and,  as  to  what  particular  matters,  inter¬ 
rogatories  for  the  examination  of  the  parties,  appear  to  be  necessary?  and 
whether  matters  requiring  evidence,  shall  be  proved  by  affidavit  or  by  examina¬ 
tion  of  witnesses?  All  and  each  of  these  matters  require,  in  cases  which  are  at 
all  out  of  the  ordinary  routine,  a  knowledge  of  the  facts  and  circumstances  of 
the  case,  which,  in  many  of  such  cases,  it  would  be  impossible  to  acquire  from 
the  verbal  information  of  the  solicitors  attending,  or  of  their  managing  clerks, 
and  indeed  could  only  be  properly  brought  before  the  Master  in  the  form  of  a 
state  of  facts,  (b)  which  would  be  attended  with  a  considerable  expense  to  the 
suitor,  and  was  evidently  not  within  the  contemplation  of  the  commissioners, 
in  recommending  the  orders  in  question.  It  is  true  that,  in  some  cases,  a  com¬ 
pliance  wflth  the  directions  of  the  51st  order,  might  be  productive  of  advantage, 
by  affording  an  opportunity  for  suggestions  and  mutual  communications  to  pass 
between  the  solicitors  or  their  clients,  in  the  presence  of  the  Master;  but,  in  the 
generality  of  cases,  especially  in  contested  ones,  these  are  not  very  likely  to 
occur;  and,  instead  of  the  Master  having  to  listen  to  useful  suggestions  and 
communications  between  the  solicitors,  he  would  very  probably  be  occupied  in 
listening  to  discussions  and  arguments  upon  points  as  to  which  he  has  no  power, 
from  want  of  information,  to  come  to  a  proper  decision.  It  is  evident,  there¬ 
fore,  that,  in  most  cases,  a  compliance  with  the  terms  of  these  orders,  if  not 
injurious,  can  be  productive  of  little  or  no  advantage  whatever;  and  indeed,  the 
impracticability  of  complying  with  the  51st  order,  is  so  strongly  felt,  that,  in 
some  offices,  the  obligation  to  take  out  the  warrant  to  consider  the  decree  is 
dispensed  with,  although  in  others  the  Masters  feel  themselves  bound  to  comply 
with  the  order,  (c) 


*0/  Warrants .  [  *797  ] 

Before  we  proceed  to  examine  the  course  of  proceeding  before  a  Master  in 
specific  cases,  it  is  proper  to  direct  the  attention  of  the  reader  to  certain  points 
relating  to  the  Master’s  Office,  which  are  common  to  all  references.  The  first 
of  these  points  which  suggests  itself,  is  the  method  of  bringing  the  parties  who 
are  interested  in  the  subject  matter  before  the  Court. 


(a)  2  Smith’s  Ch.  Pr.  100. 

( b )  It  is  stated  that,  in  acting  under  this  order,  Master  Stratford  compelled  the  party  to 
bring  in  a  state  of  facts,  and  proposal  as  to  the  manner  of  executing  the  decree.  2  Smith,  100. 

(c)  2  Smith,  100. 
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This  is  done  by  means  of  ‘ a  warranty  which  is  a  mere  memorandum,  upon 
a  slip  of  paper,  entitled  in  the  cause,  and  signed  by  the  Master,  appointing  a 
day  and  hour  for  all  parties  concerned  to  attend  him  on  the  matter  of  the  refer¬ 
ence  ;  it  is  generally  in  this  form 

By  virtue  of  an  order  of  reference ,  I  do  appoint  to  consider  the  matters 

thereby  to  me  referred ,  on  — —  next  at - of  the  clock ,  in  the - noon , 

at  my  Chambers  in  Southampton  Buildings ,  Chancery  Lane ,  at  which  time 
and  place  all  parties  concerned  are  to  attend.  S.  C.  Cox.(^) 

Bated  the  - —  day  of - -  1830. 

This  warrant  is  obtained  from  the  Piaster’s  clerk,  by  the  solicitor  applying 
for  it,  who  underwrites  a  memorandum  expressing  the  object  of  it;  after  which 
copies  of  the  warrant  are  served  on  the  opposite  clerks  in  Court,  (e)  who  forward 
them  to  their  respective  clients. (/) 

They  should  be  served  upon  the  clerks  in  Court  of  all  parties  who  are  enti¬ 
tled  to  attend  the  Master  upon  the  reference.  ( g ) 

There  must  be  at  least  one  clear  day  between  the  day  of  issuing  the  warrant 
and  the  day  appointed  by  it  for  the  attendance  of  the  parties  thereon ;  thus  on 
Thursday  for  Saturday,  Saturday  for  Tuesday,  &c.(A) 

This  rule,  however,  does  not  apply  to  special  applications  under  the  3  &  4 
W.  4,  c.  94.  s.  13;  or  under  the  orders  made  in  pursuance  of  that  act,  which 
r-  ^qg  -|  must  be  served  at  least  *two  clear  days  before  the  return  thereof,  (i) 
h  *  J  In  the  case  of  a  warrant  to  sign  a  report ,  it  is  necessary  that 
there  should  be  three  clear  days  between  the  day  of  service  and  the  time 
appointed  by  the  warrant,  (k) 

It  is  to  be  observed,  that,  wherever  a  state  of  facts,  charge,  or  claim,  or  other 
document,  is  left  at  a  Master’s  Office,  the  solicitor  leaving  it  takes  out  a  warrant, 
which  he  underwrites  ‘on  leaving  the  state  of  facts,  fyc.’  This  is  termed  a 
‘ warrant  on  leaving ,’  and  is  served  in  the  usual  manner,  but  it  is  considered  a 
mere  formal  one,  to  afford  the  opposite  party  an  opportunity  of  obtaining  a  copy 
of  the  document  left,  that  he  may  either  admit  or  contest  the  circumstances  there 
stated,  as  he  may  be  advised.  (1) 

After  the  return  of  this  warrant,  another  is  obtained,  which  is  underwritten — 
‘ to  proceed  on  the  state  of  facts,  fyc.’  This  is  called  a  ‘ warrant  to  pro¬ 
ceed.’  (m)  This  must  also  be  served  as  other  warrants,  and  is  peremptory,  (n) 

On  the  attendance,  by  all  parties,  before  the  Master,  at  the  time  specified  in 
the  warrant,  he  proceeds  to  consider  the  matter  referred  to  him  ;  and,  if  the 
matter  cannot  be  got  through  upon  the  first  attendance,  other  warrants  to  proceed 
must  be  sued  out  and  served  till  the  matter  is  complete.  It  is  to  be  observed, 
however,  that  if  a  further  affidavit,  in  support  of  any  proceeding  before  the 
Master,  is  left,  and  a  warrant  on  leaving  is  taken  out,  the  warrant  ‘further  to 
proceed,’  must  not  be  returnable,  until  three  clear  days  after  the  further  affidavit 
was  left.(o) 

It  is  to  be  observed  that,  on  every  attendance,  the  Master  or  his  clerk  marks 
in  his  book  the  names  of  the  solicitors  who  attend,  and  that  no  other  attendance 


(ft)  Bennett’s  Practice,  Appx.  1.  (e)  Ante ,  p.  314. 

(/)  Bennett’s  Prac.  7. 

(g)  As  to  the  parties  who  are  entitled  to  attend  the  Master,  vide, post,  p.  801. 

(/i)  1  Newl.  324;  2  Smith,  105.  (i)  Ord.  1833,  XX. 

(k)  2  Smith,  105.  (/)  Ibid. 

(m)  Ibid.  It  is  said  that  the  Masters,  with  one  exception,  allow  a  party  to  take  out  a 
warrant  to  proceed  at  the  same  time  as  the  warrant  on  leaving,  provided  the  return  of  the 
warrant  to  proceed  is  not  made  earlier  than  it  would  have  been,  if  taken  out  after  the  return 
of  the  warrant  on  leaving.  2  Smith,  106. 

(rc)  Ord.  1828.  LIX. 


(o)  2  Smith,  107. 


IN  THE  MASTER’S  OFFICE. 


467 


than  those  so  marked  will  be  allowed  in  costs.  It  is,  therefore  necessary,  for 
the  solicitor  to  be  careful  that  his  attendance  is  marked,  lest  the  Master  or  his 
clerk  should  omit  to  do  it  in  the  hurry  of  business.  ( p) 

*In  general,  the  time  allowed  by  the  Masters  for  hearing  upon  p  *799  ~i 
each  warrant,  does  not  exceed  an  hour,  but,  by  the  59th  order,  *-  -1 

before  referred  to,  the  Master  is  at  liberty  to  continue  the  attendance  beyond  the 
hour,  and  during  such  time  as  he  thinks  proper,  and  he  is  empowered  to  increase 
the  fee  of  the  solicitor’s  attendance,  in  proportion  to  the  time  actually  occupied. 

The  same  order  also  directs,  that,  in  case  the  Master  shall  not  be  attended 
by  the  solicitor,  or  a  competent  person  on  behalf  of  the  solicitor,  of  any  party, 
the  Master  shall,  in  such  case,  disallow  the  usual  fee  for  the  solicitor’s  attend¬ 
ance,  taking  care  either  in  allowing  the  increased  fee  or  disallowing  the  usual 
fee,  to  mark  his  determination  in  his  attendance  book,  and  also  on  the  warrant 
for  attendance. 

Formerly,  a  Master  could  not  proceed  with  a  reference  de  die  in  diem ,  with¬ 
out  a  special  order  from  the  Court  giving  him  liberty  to  do  so ;  (7)  but,  by  a 
recent  order,  every  Master  is  now  at  liberty  to  proceed  in  all  matters  de  die  in 
diem  at  his  discretion,  (r)  In  such  cases,  as  there  will  be  no  intermediate  time 
for  the  service  of  the  usual  warrants  to  proceed,  the  Master  must,  on  each  day, 
fix  the  time  for  the  next  attendance  of  the  parties. 

It  is  to  be  observed,  that  the  order  above  referred  to  leaves  it  to  the  Master’s 
discretion  to  decide  whether  he  will  proceed  de  die  in  diem  or  not. 

Under  the  old  practice,  the  attendance  of  a  party  upon  a  warrant  was  not 
required  of  him  until  the  second,  and  in  most  cases,  not  before  a  third,  warrant 
had  been  served  upon  him,  (s)  but  now  every  warrant  for  attendance  before  the 
Master  is  to  be  considered  peremptory,  ( t )  and  the  Master  may,  upon  the  non- 
attendance  of  the  party,  proceed  in  his  absence  ex  parte.  For  this  purpose,  he 
must  administer  an  oath  to  the  person  who  served  the  warrant,  of  the  same 
having  been  duly  served,  and  then  proceed  on  the  business  of  the  warrant.  ( u ) 

The  form  of  the  oath  made  on  this  occasion  is  endorsed  by  *the  r-  *qqq 
Master’s  clerk  upon  the  warrant;  (a?)  and  it  is  to  be  observed,  L  J 

that  the  service  of  the  warrant  on  leaving  requires  to  be  proved  as  well  as  that 
of  the  warrant  to  proceed,  (t/) 

If  a  warrant  has  been  served  on  a  party  in  the  country,  the  service  may  be 
proved  by  affidavit.  (2) 

The.  proceeding  ex  parte  is  not  confined  to  cases  where  there  is  only  one  party 
■who  ought  to  attend,  but  makes  default,  for  by  the  53rd  order,  (a)  it  is  directed, 
that,  where  some  or  one  but  not  all  the  parties  do  attend  the  Master  at  an  ap¬ 
pointed  time,  whether  the  same  be  fixed  by  the  Master  personally,  or  upon  a 
warrant,  then  the  Master  shall  be  at  liberty  to  proceed  ex  parte,  if  he  thinks  it 
expedient,  considering  the  nature  of  the  case,  to  do  so. 

It  is  also  provided,  by  the  54th  order,  that  where  the  Master  has  proceeded 
ex  parte,  such  proceeding  shall  not  in  any  manner  be  reviewed,  unless  the  Mas¬ 
ter,  upon  a  special  application  made  to  him  for  that  purpose  by  the  party  who 
was  absent,  shall  be  satisfied  that  he  was  not  guilty  of  any  wilful  delay  or  neg¬ 
ligence,  and  then  only  upon  payment  of  all  costs  occasioned  by  his  non-attend¬ 
ance,  such  costs  to  be  certified  by  the  Master  at  the  time,  and  paid  by  the  party 
or  his  solicitor,  before  he  shall  be  permitted  to  proceed  on  the  warrant  to  review. 


( p )  lTurn.  &  V.  338. 
(r)  Ord.  1828.  LVIII. 
(t)  Ord.  1828.  LIX. 
(ar)  2  Smith,  107. 

(z)  Ibid. 


( g )  Purcell  v.  M’Namara,  11  Yes.  362. 
(s)  1  Newl.  324. 

(u)  1  Newl.  324. 

(y)  Ibid. 

(a)  Ord.  1828. 
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By  Lord  Coventry’s  Orders  it  is  provided  that,  4  if  the  ease  be  such  that  the 
Master  cannot  proceed  in  the  absence  of  either  party  or  his  counsel  without 
just  cause  absenting,  the  Master  is  presently  to  certify  this  Court  of  the  default, 
that  the  defaulter  may  be  punished  by  commitment,  costs,  or  otherwise,  as  the 
Court  shall  direct (a)  and,  by  a  recent  order  it  is  further  provided,  that  where 
a  proceeding  fails,  by  reason  of  the  non-attendance  of  any  party  or  parties,  and 
the  Master  does  not  think  it  expedient  to  proceed  ex  parte,  then  the  Master  is  at 
liberty  to  certify  what  amount  of  costs,  if  any,  he  thinks  it  reasonable  to  be 
paid  to  the  party  or  parties  attending,  by  the  absent  party  or  parties,  or  by 
f  *801  1  °r  ^ie*r  so^cltor  or  s°bcO°rs^  *or  clerk  or  clerks  in  Court  per- 

L  J  sonally,  as  the  Master  in  his  discretion  shall  think  fit :  and,  upon 

motion  or  petition  without  notice,  the  Court  will  make  an  order  for  the  payment 
of  such  costs  accordingly.  ( b ) 


Parties  entitled  to  attend. 


The  party  conducting  the  cause  in  the  Master’s  Office  must  take  care  that  all 
parties  entitled  to  attend  any  proceedings  under  the  decree  or  order,  have  due 
notice  by  service  of  warrants  in  the  manner  before  stated.  Who  these  are, 
where  the  parties  are  numerous  and  their  interests  complicated,  is  not  always 
an  easy  task  to  ascertain,  and  it  is  conceived  that  the  following  general  rules 
upon  the  subject,  which  are  to  be  found  in  a  recent  Treaties  by  an  officer  of 
the  Court,  which  has  been  frequently  referred  to  in  the  foregoing  pages,  will  be 
useful  to  the  practitioner  in  pointing  out  to  him  the  parties  upon  whom  he  ought 
to  serve  his  warrants. 

The  general  rule  of  the  Court  appears  to  be,  that  all  parties  beneficially  inter¬ 
ested,  either  in  the  estate  or  in  the  fund  in  question,  are  entitled  to  attend  before 
the  Master  on  all  those  proceedings  which  may  affect  their  interests,  or  increase 
or  diminish  their  proportion  in  the  fund :  thus  all  parties  entitled  to  a  distribu¬ 
tive  share  of  a  residue  are  entitled  to  attend  on  those  proceedings  which  tend  to 
increase  or  diminish  the  residuary  fund,  (c)  The  only  exception  to  this  rule 
appears  to  be  the  case  of  a  reference  to  the  Master  of  the  title  to  an  estate  pur¬ 
chased  under  a  decree,  in  which  case  the  Master  will  only  allow  the  vendor’s 
solicitor  to  attend  before  him  on  the  inquiry,  (d)  This  rule,  however,  is  sub¬ 
ject -to  some  limitations,  if  the  fund  distributable  under  a  will  is  sufficient, — 
thus,  general  legatees  only  are  allowed  to  attend  on  those  proceedings  which 
strictly  affect  or  relate  to  their  legacies,  and  not  on  the  general  proceedings  ; 
but  if  the  fund  is  not  sufficient  to  pay  the  legacies  in  full,  they  are  entitled  to 
attend  all  proceedings  which  relate  to  or  may  affect  the  fund  out  of  which  they 
are  to  be  paid,  (e)  Parties  entitled  ‘only  to  the  personal  estate  are  not  entitled 
*809  1  to  *atteild  those  proceedings  which  affect  the  real  estate  alone ;  and 

J  the  converse  of  the  rule  prevents  those  interested  solely  in  the  real 


c 


estate  from  interfering  with  proceedings  relating  exclusively  to  the  personal 
estate,  supposing  always  that  these  proceedings  have  no  collateral  bearing  on 
each  other  :  for  if  either  fund  may  be  affected  by  the  deficiency  of  the  other ; 
each  party  may  be  indirectly  interested  in  both,  and  is  then  entitled  to  attend.  (< f ) 


(a)  Beames’s  Ord.  79.  (b)  Ord.  1828.  LV. 

(c)  2  Smith,  100.  (rf)  Ibid. 

(e)  2  Smith,  101;  vide  etiam  Chillingworth  v.  Chillingworth,  cited  ib.  p.  200. 
(/)  2  Smith,  101. 
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An  executor,  as  the  legal  representative  of  his  testator,  is  entitled  to  attend 
on  all  proceedings  relating  to  the  charges  of  creditors  seeking  payment  out  of 
the  personal  estates ;  but,  after  there  has  been  a  report  of  debts,  if  all  the  par¬ 
ties  interested  in  the  personal  estate  are  before  the  Court,  he  is  only  entitled  to 
attend  on  those  proceedings  in  which  he  is  personally  interested  as  an  account- 
ing  party,  (g) 

Trustees  are  not  allowed,  (except  in  proceedings  carried  on  by  themselves,) 
to  attend  before  the  Master  in  cases  where  all  the  cestui  que  trusts  are  before 
the  Court;  but  if  there  are  any  parties  in  esse,  or  who  may  come  into  esse, 
who  may  become  interested,  and  whose  interests  are  only  represented  by  the 
trustees  and  is  not  too  remote ;  the  trustees  will  be  entitled  to  attend  the  pro¬ 
ceedings  affecting  those  interests.  (A) 

Parties  having  charges  on  an  estate  or  on  a  fund,  are,  if  the  estate  or  fund  is 
sufficient,  entitled  only  to  attend  on  the  proceedings  brought  in  by  themselves ; 
but  if  there  is  a  deficient  fund,  each  incumbrancer  is  entitled  to  attend  on  the 
charges  of  those  incumbrances  who  claim  a  priority  over  him,  but  not  on  those 
who  do  not  charge  to  be  of  a  prior  date  to  his  security.  (£)  The  same  rule 
applies  to  creditors  coming  in  to  prove  their  debts  under  a  decree.  ( k ) 

The  above  restrictions  are  adopted  for  the  purpose  of  protecting  the  party  or 
the  funds  upon  which  the  costs  of  the  suit  will  eventually  devolve,  from  being 
put  to  expense,  by  the  unnecessary  attendance  of  parties  before  the  Master ; 
and  the  application  of  them  is  generally  regulated  by  the  Master  to  p  *gQ3  “1 
*whose  discretion  it  is  left.  By  the  51st  order,  (k)  above  referred  b 
to,  the  Master,  strictly  speaking,  is  bound,  where  it  can  be  done,  to  point  out, 
at  the  attendance  upon  the  warrant,  to  consider  the  course  of  proceedings  under 
the  decree,  who  the  parties  are  that  are  entitled  to  attend  him,  and  in  cases 
where  he  may  be  in  a  situation  to  do  so,  at  such  attendance,  it  is  very  desirable 
that  the  terms  of  the  order  should  be  complied  with.  It  is  obvious,  however, 
that,  in  many  cases,  this  would  be  impracticable ;  but  as  the  order  does  not  pre¬ 
clude  the  discussion  of  this  point  at  any  future  stage  of  the  proceeding,  and  the 
Master  may,  at  any  time,  entertain  an  objection  to  a  party  attending  before 
him,  on  the  ground,  that  his  interest  does  not  entitle  him  to  do  so  at  the  risk  of 
throwing  the  expense  of  his  attendance  upon  the  fund  or  the  party  to  be  charged 
with  the  costs.  If  the  Master,  upon  an  objection  being  made  to  the  attendance 
of  a  party  before  him,  is  of  opinion  that  such  attendance  is  inadmissible,  he 
may  refuse  to  mark  the  attendance  of  the  solicitor  of  the  party  in  his  book, 
which  will  have  the  effect  of  depriving  such  solicitor  of  the  costs  of  such  attend¬ 
ance  upon  the  general  taxation  of  the  costs. 

If  the  Master  should  be  considered  to  have  come  to  an  improper  conclusion 
in  not  allowing  a  party  to  attend  before  him,  the  proper  course  to  obtain  the 
opinion  of  the  Court  upon  the  point  would  be,  to  present  a  petition  praying  that 
the  party  might  be  permitted  to  attend  the  Master.  On  one  occasion,  an  appli¬ 
cation  by  motion  appears  to  have  been  made  to  the  Court,  on  the  ground  that 
the  Master  had  refused  to  mark  in  his  book,  the  attendance  of  a  solicitor,  and 
the  motion  was  ordered  to  stand  over,  that  the  Lord  Chancellor  might  see  the 
Master,  when  the  object  of  the  motion  appears  to  have  been  obtained,  and  it 
was  not  mentioned  again. (/) 

It  is  to  be  noticed,  in  this  place,  that  the  Master  has  not  only  the  power  of 
restricting  the  attendance  of  parties  or  their  solicitors  before  him,  in  the  manner 
before  stated,  but  he  is  also  empowered,  in  certain  cases,  to  extend  them  ; — by 


(g)  Ibid.  102. 

(£)  Ibid. 

(&)  Ord.  1828;  ante ,  789. 


( h )  Ibid. 

( k )  Hare  v.  Rose,  2  Ves.  558. 
(/)  2  Turner  &  V.  215. 


470 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


T  *804  1  ^ord  Lyndhurst’s  Orders,  (m)  it  is  provided,  that  ‘  when- 

*-  -*  ever,  *in  any  proceeding  before  a  Master,  the  same  solicitor  is 

employed  for  two  or  more  persons,  such  Master  may,  at  his  discretion,  require 
that  any  of  the  said  parties  shall  be  represented  before  him  by  a  distinct  solicitor, 
and  may  refuse  to  proceed  until  such  party  is  so  represented.’ 

The  rule  that  all  parties  interested  in  the  result  are  entitled  to  attend  before 
the  Master,  applies  not  only  to  those  who  are  parties  to  the  restrictions,  but  to 
those  who  are  quasi  parties,  by  having  come  in  under  the  decree  and  established 
a  claim,  who,  subject  to  the  rules  before  pointed  out,(m)  are  entitled  to  notice 
of  all  proceedings  which  affect  their  interests.  In  order  to  remove  the  embarrass¬ 
ment  which  frequently  arose  as  to  the  proper  method  of  serving  such  parties,  it 
has  been  provided,  ‘That  whenever  a  person  who  is  not  a  party,  appears  in  any 
proceeding,  either  before  the  Court  or  before  the  Master,  service  upon  the  solici¬ 
tor  in  London,  by  whom  such  party  appears,  whether  such  solicitor  act  as 
principal  or  agent,  shall  be  deemed  good  service,  except  in  cases  requiring 
personal  service.’ (n)  It  is  to  be  observed,  that  the  effect  of  the  above  regula¬ 
tion  is  to  permit  service  upon  the  solicitor  in  those  cases  only  in  which  the 
individual  party  to  be  served  is  not,  actually,  a  party  to  the  suit,  and  has  there¬ 
fore  no  clerk  in  Court  upon  whom  such  service  can  be  made,  and  that  it  has 
been  held  that  the  respondents  to  a  charity  petition  are  parties  to  the  proceeding, 
and  therefore  do  not  come  within  the  order,  (o) 

Service  upon  the  solicitor,  under  the  above  order,  need  not  be  personal,  (p) 
The  general  rule,  that  all  persons  having  an  interest  in  the  result  of  the  pro¬ 
ceedings  should  have  notice  of  the  attendance  before  the  Master,  extends  to 
cases  in  which  a  defendant  after  appearance  to  the  subpoena,  has  allowed  the 
bill  to  be  taken  against  him  pro  confesso ,  and  a  decree  to  be  made,  for  want  of 
an  answer.  In  such  cases,  as  well  as  in  cases  where  the  decree  has  been  made 
upon  the  answer  of  the  party,  it  is  necessary  to  serve  him  with  warrants  upon 
all  proceedings  in  the  Master’s  Office,  by  which  his  interests  are  in  any  way 
T  *805  1  a^*ectec^  s(?)  *and  hi  a  recent  case,  wffiere  a  decree  had  been  made 
L  J  against  a  defendant  pro  confesso ,  and  upon  the  cause  coming  on 

before  the  Master  of  the  Rolls,  (Lord  Langdale,)  for  further  directions  upon  the 
Master’s  report,  it  appeared  that  the  plaintiff  had  not  served  the  defendant  with 
notice  of  the  proceedings  before  the  Master,  under  the  decree,  it  was  ordered, 
although  no  person  appeared  for  the  defendant,  that  the  order  confirming  the 
report  should  be  discharged  and  the  report  taken  off  the  file,  and  that  the  account 
should  be  taxed  by  the  Master  de  novo,  (f) 

It  is  to  be  remembered  that  a  distinction  exists  in  this  respect  between  decrees 
pro  confesso  under  the  statute  for  want  of  appearance,  and  decrees  pro  confesso 
for  want  of  an  answer.  In  the  former,  there  being  no  one  whom  the  plaintiff 
can  serve,  all  the  necessary  proceedings  must  necessarily  be  ex  parte,  (s) 

But  although  a  party  who  has  appeared,  but  has  allowed  a  decree  to  be  taken 
against  him  pro  confesso  for  want  of  an  answer,  is  entitled  to  have  notice  of  the 
proceedings  against  him  under  the  decree  in  the  Master’s  Office,  he  will  not  be 
entitled  to  appear  upon  such  notice  before  the  Master,  without  previously  ob¬ 
taining  an  order  for  that  purpose,  (t)  This  order  will  not  be  granted  except 


(to)  Ord.  1828.  (to)  Ante ,  pp.  801,  802. 

{n)  Ord.  1828.  XLIV.  (o)  In  re  Willoughby’s  Charity,  6  Sim.  18. 

(p)  2  Smith,  105. 

(i q )  King  v.  Bryant,  3  M.  &  C.  191 ;  vide  etiam  Dominicetti  v.  Latti,  2  Dick.  588  ;  Ante , 
vol.  1,  698. 

(r)  Parry  v.  Perryman,  Rolls,  13  July,  1838,  ex  relatione  E.  D.  Colville,  Reg. 

($)  Thompson  v.  Trotter,  cited  3  M.  &C.  183;  and  vide  ante ,  v.  1,  p.  698. 

(t)  Heyn  v.  Heyn,  Jac.  49. 
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upon  terms,  and  in  Heynx.  Heyn,(u)  Lord  Eldon  refused  to  permit  the  defend¬ 
ant  to  attend  the  Master  upon  the  accounts  directed  by  the  decree,  unless  upon 
the  terms  of  his  paying  all  the  costs  of  the  suit,  including  the  costs  of  his  con¬ 
tempt  up  to  the  time  of  making  the  order. 

Parties  who  are  entitled  to  attend  upon  the  Master,  are  entitled  to  take  copies 
of  all  proceedings  in  writing  brought  into  the  Master’s  Office,  which  in  anyway 
affect  their  interest,  and  will  be  allowed  the  costs  of  such  copies  in  taxation,  (a?) 
Thus,  if  interrogatories  are  exhibited  for  the  examination  of  an  executor,  or 
other  accounting  party,  or  his  examination  is  left,  *or  if  a  debtor  or  p  *g06  ~| 

creditor  account,  or  charges  and  discharges  arising  out  of  either,  or  ^  J 

charges  or  claims  of  creditors  or  others,  are  brought  in,  all  the  parties  to  the 
suit,  liable  to  be  affected  by  the  results  of  these  accounts  or  claims,  are  entitled 
to  take  copies  of  them.(?/)  Formerly,  no  person  was  at  liberty  to  object  to  or 
defend  the  proceedings  before  the  Master,  upon  any  account,  or  taxing  of  costs, 
but  such  of  the  parties  as  should  actually  pay  for  an  office  copy  of  such  accounts, 
or  bill  of  costs  from  the  Master  ;{z)  and  the  same  rule  extended  to  all  other  pro¬ 
ceedings  in  the  Master’s  Office  upon  which  a  party  appeared.  By  a  recent  act 
of  Parliament, (a)  however,  it  has  been  enacted,  ‘that  no  person  shall  be  com¬ 
pelled  or  required  to  take  or  pay  for  any  copy  of  any  paper  or  document  in  the 
office  of  any  Master  in  ordinary,  and  that  every  person  shall  be  at  liberty  to 
take  a  copy  of  such  part  only  as  he  may  require  of  any  paper  or  document 
being  in  the  office  of  any  such  Master,  and  of  any  interrogatories  being  in  the 
office  of  either  of  the  Examiners  of  the  said  Court;  provided  always ,  that,  in 
the  taxation  of  costs  as  between  party  and  party ,  or  as  between  solicitor  and 
client ,  no  person  shall  be  allowed  the  costs  of  the  copy  of  any  paper  or  docu¬ 
ment  originating  in  the  Master’s  Office,  or  brought  in  before  a  Master,  unless 
such  copy  shall  have  been  either  made  in  the  Master’s  Office,  or  transcribed  from 
a  copy  made  therein  and  taken  by  the  party  claiming  to  be  allowed  the  costs  of 
such  second  or  other  copy,  or  unless  such  copy  should  have  been  made  for  the 
use  of  any  Master,  or  of  the  Court,  or  by  the  desire  or  for  the  use  of  the  client 
or  clients  claiming  to  be  paid  for  such  copy. 

The  right  to  take  copies  of  proceedings  in  the  Master’s  Office,  extends  not 
only  to  the  copies  of  such  matters  brought  in  by  the  plaintiff,  but  to  such  as  are 
brought  in  by  the  co-defendants ;  and,  in  fact,  the  right  is  solely  regulated  by 
the  influence  of  the  proceeding  upon  the  estate  or  fund,  and  the  interest  of  the 
party  claiming  to  attend  in  the  result  of  that  proceeding,  (b) 


* Production  of  Documents .  [  *807  ] 

Almost  every  decree  which  directs  a  reference  to  the  Master,  either  to  make 
inquiries  or  to  take  accounts,  contains  the  following  direction  :  ‘And  for  the 
better  ( taking  the  said  account  and )  discovery  of  the  matters  aforesaid,  the 
parties  are  to  produce,  before  the  said  Master,  upon  oath,  all  deeds  (or  books,) 
papers  and  writings,  in  their  custody  or  power,  relating  thereto,  and  are  to  be 
examined  upon  interrogatories  as  the  Master  shall  direct.' (c) 

It  is  to  be  observed,  that  the  words  ‘as  the  Master  shall  direct,’  apply  to 
both  branches  of  the  direction,  viz:  to  the  production  of  deeds.  &c.,  and  to  the 


(u)  Ubi  supra. 

(y)  2  Smith,  100. 

(a)  3  &  4  W.  4,  c.  94,  s.  19. 
(c)  Seton  on  Decrees,  11. 


(x)  2  Smith,  100. 
( z )  5  Harr.  474. 
(6)  2  Smith,  101. 
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examination  of  interrogatories,  and  that  they  are  considered  important  as  vesting 
the  Master  with  a  discretion  upon  the  subject  of  production  ;  so  that,  where  they 
were,  by  accident,  omitted  in  the  decree,  they  were  ordered  to  be  added  on  a 
motion  for  that  purpose,  (d ) 

This  discretion,  however,  the  Master  could  only  exercise,  under  the  old 
practice,  by  determining  whether  there  should  or  should  not  be  any  production 
at  all ;  if  a  production  was  ordered,  it  was  in  the  words  of  the  decree  and 
extended  to  all  the  books,  papers,  and  writings  relating  to  the  matters  referred, 
which  were  in  the  custody  or  power  of  the  party  required  to  make  the  produc¬ 
tion  ;  by  a  recent  order,  (dd)  however,  it  has  been  declared,  that  where,  by 
any  decree  or  order  of  the  Court,  books,  papers,  or  writings,  are  directed  to  be 
produced  before  the  Master,  for  the  purposes  of  such  decree  or  order,  it  shall 
be  in  the  discretion  of  the  Master  to  determine  what  books,  papers,  and  writings, 
are  to  be  produced,  (e) 

It  has  been  held  that,  under  the  general  words  of  the  decree  above  quoted, 
T  *808  1  ■^aster  ^as  aut^ority  not  only  to  determine  *whether  the  docu- 

*-  ments  should  be  produced,  from  time  to  time,  before  him,  but  also 

to  direct  them  to  be  deposited  in  his  office,  so  long  as  he  thinks  that  any  useful 
purpose  may  be  answered  by  their  remaining  there,  and  then  to  allow  the  party 
to  take  them  back.(/)  This  authority  has,  since  the  above  cited  decisions, 
been  confirmed  by  the  general  order  last  referred  to,(g)  which  not  only  directs 
that  it  shall  be  in  the  discretion  of  the  Master  to  determine  what  books,  &c.  are 
to  be  produced,  but  gives  him  power  4  to  determine  when  and  for  how  long 
they  are  to  be  left  at  his  office,’  or,  in  case  he  shall  not  deem  it  necessary  that 
such  books,  papers,  and  writings  should  be  left  or  deposited  in  his  office,  then 
he  is  empowered  4  to  give  directions  for  the  inspection  thereof,  by  the  parties 
requiring  the  same,  at  such  time  and  in  such  manner  as  he  shall  deem  expe¬ 
dient. ’(/*) 

It  is  to  be  observed,  that,  under  the  above  order,  the  Master  has  a  right  to 
require,  by  his  warrant,  that  all  such  documents  as  he  shall  think  proper  shall 
be  left  in  his  office,  and  that  a  refusal  to  leave  them  in  pursuance  of  such  a 
warrant,  is  considered  as  a  disobedience  of  the  original  order  of  the  Court  direct¬ 
ing  their  production,  and  may  be  treated  accordingly,  (i) 

The  mode  of  proceeding  to  enforce  the  production  and  deposit  of  documents, 
is  by  taking  out  and  serving  a  warrant  in  the  usual  form,  underwritten  to  the 
following  effect: — 4 at  which  time  the  defendant  is  to  produce  before  me,  and 
deposit  in  my  office,  all  such  deeds,  books,  and  papers  as  are  in  his  custody  or 
power  relating  to  the  matters  referred  to  me.’  If  any  particular  documents 
should  have  been  mentioned  in  any  answer  or  examination,  or  in  any  schedule 
or  other  proceeding,  they  may  be  referred  to  in  the  underwriting  to  the  warrant  ;(k) 
but  it  is  to  be  observed,  that  a  party  can  only  be  ordered  to  bring  in  documents 
specified  in  any  pleading  or  examination  or  schedule,  or  other  proceeding,  in 
*809  1  cases  where  such  pleading,  *&c.  can  be  read  as  an  admission  against 

J  such  party,  and  that  the  Master’s  certificate  of  a  defendant’s  default 


[ 


(rf)  Punderson  v.  Dixon,  5  Mad,  121.  ( dd )  Ord.  1833,  IX. 

(e)  This  discretion  of  the  Master,  is  limited  by  the  rules  which  guide  the  Court  in  com¬ 
pelling  a  discovery  and  production  of  documents  in  other  cases;  vide  post ,  ‘Interlocutory 
applications  for  the  production  of  documents. 

(/)  Henna  v.  Dunn,  Mad.  &  Geld.  340 ;  Sidden  v.  Liddiard,  1  Sim.  388. 

(g)  Ord.  1828,  IX. 

(/t)  Ibid.  This  order  extends  as  well  to  decrees  and  orders  made  before,  as  to  those  made 
after  the  date  of  the  new  orders.  In  re  the  parishes  of  Llantrisant,  1  R.  &  M.  25. 

(i)  Shirley  v.  Earl  Ferrers,  1  M.  &  C.  (k)  Bennett’s  Prac.  78. 
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in  the  production  of  papers,  founded  on  an  admission  contained  in  the  answer  of 
another  party,  will  be  irregular.  (/) 

If  the  party  is  prepared  to  bring  in  such  deeds,  &c.,  as  may  be  in  his  pos¬ 
session,  custody,  or  power,  a  schedule  of  them  should  be  made  out,  and  an 
affidavit  that  the  items  contained  in  such  schedule,  are  the  only  deeds,  &c.  in 
the  party’s  custody  or  power  relating  to  the  matters  in  question,  having  been 
sworn,  it  is  deposited,  together  with  the  deeds,  <fcc.  in  the  Master’s  Office,  and 
of  this  the  Master  grants  a  certificate,  (m)  It  is  to  be  observed,  that  the  certifi¬ 
cate  of  the  Master,  of  the  production  of  the  deeds,  &c.,  is  merely  confined  to 
the  fact  of  the  deeds,  &c.,  mentioned  in  the  affidavit  having  been  produced  by 
the  party;  it  does  not  go  on  to  certify  whether  the  Master  is  satisfied  with  the 
production,  nor  is  it  usual  to  call  upon  the  Master  to  make  such  a  certificate,  (n) 
The  most  convenient  course,  if  there  is  reason  to  suppose  that  the  defendant  has 
not  made  a  full  disclosure,  is  to  apply  for  leave  to  exhibit  interrogatories  for  his 
examination,  supporting  the  application  by  an  affidavit,  stating  the  papers  which 
he  ought  to  produce,  &c.  (0) 

If  the  party  is  not  prepared  to  bring  in  the  documents  required,  his  solicitor 
should  attend,  upon  the  return  of  the  warrant,  and  apply  for  time  to  do  so  accord¬ 
ing  to  the  circumstances  ;Qo)  or,  if  he  wishes  to  take  the  Master’s  opinion,  under 
the  discretionary  power  above  referred  to,  as  to  whether  all  the  documents,  &c., 
should  be  produced,  he  should  attend  the  warrant  for  that  purpose,  when  the 
Master  will  direct  what  documents  are  to  be  produced,  and  fix  a  time  for  bring¬ 
ing  them  in.  It  seems  to  be  the  practice  of  some  Masters,  on  the  return  of  the 
warrant,  to  direct  the  party,  instead  of  producing  the  books,  to  leave  an  affidavit 
of  what  books,  papers,  &c.  he  has  in  his  possession,  custody,  or  power,  from 
*which  the  Master  will  direct  the  production  of  such  of  them  as  are  p  *Qin  q 
necessary.  (</)  L  -* 

If  a  party,  ordered  to  produce  documents  before  the  Master,  requires  further 
time  to  enable  him  to  do  so,  and  the  Master  is  not  disposed  to  extend  it,  he  may 
apply  to  the  Court,  by  motion,  (r)  and  having  obtained  time,  he  may  apply  for 
and  obtain  a  still  further  extension  of  time,  (s)  He  must,  however,  make  such 
application  before  he  is  in  contempt ;  that  is,  before  the  period  limited  by  the 
order  nisi  for  the  production  of  the  documents  has  expired,  before  which  time 
he  will  not  have  incurred  any  contempt,  and  will  not  be  liable  to  the  costs  of 
the  certificate  of  default  or  of  the  order  nisi.{t) 

It  seems,  also,  that  the  Court  will  entertain  a  similar  motion,  to  dispense 
with  the  production  of  the  documents,  upon  giving  inspection  at  the  house  or 
counting-house,  &c.,  (as  in  the  case  of  an  interlocutory  order  for  production,) 
and,  in  Jones  v.  Powell, (u)  Sir  A.  Hart,  V.  C.  said,  he  had  known  such 
orders  made,  and  directed  an  inspection,  and  that  copies  should  be  given  at  the 
defendant’s  expense :  the  application  for  such  an  order,  however,  should  not  be 
made  without  first  applying  to  the  Master  to  order  an  inspection,  under  the 
discretionary  power  above  referred  to.  (a:) 

It  may  be  mentioned  in  this  place,  that  it  is  the  practice  of  the  Bank  of  Eng  ¬ 
land,  whenever  it  is  necessary  for  the  purpose  of  answering  the  inquiries  directed 


(/)  Kemp  v.  Wade,  2  Keen,  687.  (wi)  Bennett,  79. 

(w)  Cotton  v.  Harvey,  12  Ves.  391. 

(0)  Ibid.  393  ;  sed  query ,  whether  the  interrogatories  may  not  be  exhibited  in  the  Master’s 
Office,  for  the  examination  of  the  party,  without  leave  of  the  Court'! 

(p)  Bennett,  79.  (q)  2  Smith,  156. 

(r)  Vide  Hand.  132.  (5)  Ibid. 

(t)  2  Smith,  132. 

(u)  Seton  on  Decrees,  421 ;  ex  relatione  Tinney. 

(x)  Ante,  p.  808. 
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by  a  decree,  that  the  Bank  books,  &c.  should  be  inspected,  to  permit  such 
inspection,  upon  production  of  a  certificate  by  the  Master,  that  such  inspection 
is  necessary,  (y)  Such  inspection,  however,  will  not  be  allowed,  unless  upon 
the  production  of  the  Master’s  certificate,  nor  will  the  Court  make  an  order  upon 
the  bank  to  permit  it.  (2)  It  seems,  however,  that  in  case  the  Master  refuses  to 
sign  such  a  certificate,  the  Court  itself,  upon  a  proper  case  being  laid  before  it, 
will  grant  one.  (a) 

f  *811  1  upon  the  return  of  the  warrant  for  the  production  of  docu- 

b  ments,  the  party  neither  produces  them  nor  attends  the  Master  to 

ask  for  further  time,  or  to  take  his  opinion  upon  the  propriety  of  limiting  the 
production,  under  the  discretionary  power  before  referred  to;  or  if,  having 
obtained  an  extension  of  time  from  the  Master  or  from  the  Court,  or  having 
attended  the  Master  upon  the  return  of  the  warrant,  and  obtained  a  limited  order 
for  production,  (upon  which  occasion  the  Master  will,  as  we  have  seen,  fix  the 
time  when  such  production  ought  to  be  made,)  the  party  fails  to  produce  the 
documents  within  the  time  limited,  the  party  requiring  the  production  may  pro¬ 
ceed  to  enforce  it  by  application  to  the  Court. 

For  this  purpose,  he  should  obtain  from  the  Master  a  certificate  of  the  default, 
and,  upon  that  being  signed,  (6)  a  motion  may  be  made  that  he  may  produce  the 
documents  within  four  days  after  service  of  the  order  upon  the  clerk  in  Court,  or 
that  the  serjeant-at-arms  may  go  against  him,  and  bring  him  to  the  bar  of  the 
Court  to  answer  his  contempt;  this  is  called  the  four-day  order. (c) 

In  Jones  v.  Powell, (d)  Sir  A.  Hart  appears  to  have  held,  that  the  Master’s 
certificate,  as  to  the  production  of  books,  &c.,  is  one  which  cannot  be  excepted 
f  *812  1  to’  anc^  ^at’  ^  any  °kject*on  ^exists  to  it,  the  proper  course  is  to 

b  d  move,  on  affidavit,  that  the  certificate  maybe  quashed.  In  Chennell 

v.  Martin,  (e)  however,  Sir  Lancelot  Shad  well,  V.  C.  seems  to  have  considered 
this  opinion  as  wrong,  and  to  have  determined  that,  in  such  and  all  other  cases 
where  the  objection  to  the  report  does  not  appear  on  the  face  of  it,  if  a  Master 
certifies  adversely,  the  objection  to  his  report  or  certificate  should  be  made  by 
exception,  and  not  by  motion  or  petition  ;  but  in  a  more  recent  case,  Kemp  v. 
Wade,  (/)  Lord  Langdale,  M.  R.  stated,  that  the  Masters  had  represented  to 
him,  that  the  mode  of  proceeding  in  cases  of  a  certificate  of  default,  in  not 
producing  deeds,  &c.,  is  for  the  party  applying  for  the  production  to  obtain 


(y)  Brace  v.  Ormond,  1  Mer.  412.  ( z )  Ibid. 

(a)  Ibid.  Orders  have  frequently  been  made  by  the  Court,  for  leave  to  inspect  the  books 
of  the  Bank  and  South  Sea  Company,  for  the  purpose  of  the  suit,  although  the  Bank,  &c., 
were  not  parties.  Vide  Whorwood  v.  Scott,  Seton  on  Decrees,  23 ;  Lethienllier  v.  Tracy, 
ib.  24 ;  and  eticnn  city  of  London  v.  Thomson,  3  Swanst.  265  (11.) 

(A)  An  order  of  the  Court,  dated  the  29th  October,  1692,  (Beames’s  Orders,  292,) 
directs,  that  all  reports  and  certificates  shall  be  filed  within  four  days  after  the  signing 
thereof,  and  that  all  proceedings  which  shall  be  grounded  on  any  report  or  certificate  not  filed 
as  aforesaid,  shall  be  utterly  void  and  of  none  effect;  but,  notwithstanding  this  order,  the  prac¬ 
tice,  in  cases  of  certificates  of  default,  appears  to  be,  to  apply  to  the  Court  for  the  four-day 
order,  on  the  day  when  the  certificate  bears  date,  (so  as  to  leave  no  interval  within  which  the 
party  may  obey  the  decree,)  and  to  file  the  certificate  afterwards,  taking  care,  however,  not  to 
proceed  upon  the  four-day  order ,  until  after  the  filing  of  the  certificate.  Indeed,  the  Regis¬ 
trar  in  fact  never  delivers  out  the  four-day  order,  until  the  certificate  has  been  filed ;  Harris  v. 
De  Tastet,  1  S.  &  S.  263;  vide  etiam  Eyles  v.  Ward,  2  P.  Wms.  517. 

(c)  Seton  on  Decrees,  420.  In  the  case  of  a  Peer  or  Member  of  Parliament,  the  order 
should  be,  that  he  may  produce,  &c.,  or  that,  in  default,  a  sequestration  may  issue.  The 
same  course  of  proceeding  is  proper,  in  the  case  of  a  corporation  aggregate,  vide  Seton  on 
Decrees,  428;  and,  in  either  case,  upon  the  Master’s  second  certificate  of  default,  the  order 
for  the  sequestration  will  be  made  absolute,  ib. 

(6?)  1  Sim.  387. 

(/)  2  Keen,  687. 


(e)  4  Sim.  340. 
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the  usual  four-day  order ,  and  then  for  the  other  party  to  apply  to  the  Court 
to  discharge  the  order ,  and  take  the  certificate  off  the  fie. 

It  may  be  mentioned  here,  that  the  certificate  of  a  Master  as  to  the  non¬ 
production  of  documents,  cannot  be  contradicted ;  and  that,  where  the  Master 
certified  that  the  writings  were  not  delivered  in,  but  the  clerk  in  Court  offered 
to  prove  that  they  were  delivered  in,  the  Court  would  not  suffer  any  averment 
to  be  made  contrary  to  the  certificate,  (g) 

Where  a  party  was  to  produce  deeds  or  writings,  or  to  attend  and  be  examined 
upon  interrogatories  before  the  Master,  the  ancient  rule  used  to  be,  to  serve  him 
with  a  copy  of  the  writ  of  execution  (h)  of  the  decree,  and  shew  it  him  under 
seal,  and  at  the  same  time  to  serve  him  with  a  warrant  from  the  Master,  (i) 
This,  however,  appears  to  have  been  long  since  discontinued,  and  the  practice  is 
now,  as  stated,  viz  :  to  serve  the  party  with  the  warrant  for  production,  &c., 
without  shewing  him  the  writ  of  execution,  and,  upon  the  Master’s  certificate 
of  default,  to  obtain  the  four-day  order  above  mentioned.  (A) 

This  order  is  required  to  be,  and  must  be  served  upon  the  clerk  in  Court  of 
the  party  making  default,  (/)  personally ,  and  *not  by  leaving  it  at  p  q 

his  seat  in  the  office;  and,  upon  further  certificate  of  default,  it  will  L  -* 

be  made  absolute,  for  which  purpose  another  motion  must  be  made  in  the 
Court. (m)  This  is  a  motion  of  course,  and  may  be  made  without  notice,  but 
the  certificate  of  default  must  bear  date  on  the  day  of  the  motion  being  made,(u) 
and  must  be  filed  before  the  order  is  delivered  out.  (o) 

This  order  must  be  executed  by  the  serjeant-at-arms,  in  the  same  manner 
that  other  orders  of  that  nature  are  executed  by  the  same  officer, (p)  and  if  he 
returns  non  est  inventus ,  a  sequestration  will  issue  against  the  estate  and  effects 
of  the  party  in  default.  (< q ) 

If  the  serjeant-at-arms  succeeds  in  arresting  the  party,  he  must  make  a  return 
to  that  effect,  and  bring  him  to  the  bar  of  the  Court,  as  directed  by  the  order, 
when  he  will  be  committed  to  the  Fleet;  whereupon  the  Court  will  of  course 
grant  a  sequestration,  and  it  seems  that  the  order  for  the  sequestration  will  be 
absolute  in  the  first  instance,  (r) 

If  the  serjeant-at-arms  finds  the  party  in  prison,  he  must  lodge  a  detainer 
against  him,  and  make  his  return  accordingly,  when  a  habeas  corpus  cum  causis 
may  be  moved  for,  upon  which  he  will  be  brought  up  to  the  Court,  and,  upon 
motion,  turned  over  to  the  Fleet  in  the  same  manner  as  upon  the  ordinary  pro¬ 
cess  of  contempt,  and  upon  that  being  done,  a  sequestration  may  be  moved 
for.  ( s ) 

A  contempt  incurred  by  the  non-production  of  documents,  pursuant  to  a 
Master’s  warrant  under  a  decree  or  order,  can  only  be  cleared  in  the  same 
manner  as  other  contempts,  i.  e .,  by  producing  the  Master’s  certificate  of  the 


(g)  Sel.  Ca.  in  Cha.  5 ;  2  Harr.  Ed.  Newl.  494,  n. 

(A)  This  still  appears  to  be  the  proper  coarse  of  proceeding,  where  a  party  is  ordered  to 
produce  documents  before  commissioners  of  partition.  Vide  Trigg  v.  Trigg,  1  Dick,  325; 
ante,  p.  776. 

(i)  For.  Rom.  165.  (A)  Ibid. 

(/)  Ibid.  Where  a  defendant  was  a  prisoner  in  the  Fleet,  it  was  ordered  that  he  should 
produce  the  books,  &c.,  before  the  first  day  of  the  next  term,  or  be  confined  a  close  prisoner 
in  the  prison ;  and,  upon  the  Master’s  certificate  of  non-production,  a  sequestration  nisi  was 
ordered  against  him,  which  was  afterwards  made  absolute,  Detillen  v.  Gale,  1  S.  &  S.  275,  n. 

(m)  Carleton  v.  Smith,  14,  Yes.  180. 

(ri)  Ibid.;  Hopkinson  v.  Leach,  3  Swanst,  98. 

(o)  Vide  supra,  page  811  note  (b.)  (j»)  Ante,  vol.  1,  p.  625. 

(<?)  Edwards  v.  Pool,  2  Dick.  693. 

(r)  Ibid. ;  vide  Lupton  v.  Hescott,  1  S.  &  S.  274. 

(s)  Ante,  vol.  1,  p.  630. 
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T  *814  1  Party,s  havinS  deposited  *the  documents  required,  and  moving  to 

L  d  discharge  the  process  upon  payment  of  costs. 

It  is  to  be  observed  that,  in  order  to  render  sequestrations  issued  under  the 
above  circumstances  more  completely  adapted  to  the  object  for  which  they  are 
issued,  it  is  provided,  by  the  1  W.  4,  c.  36,  s.  15,  Rule  16,  that  where  a  person 
shall  be  committed  for  a  contempt  in  not  delivering  to  any  person  or  persons,  or 
depositing  in  Court  or  elsewhere,  as  by  any  order  may  be  directed,  books, 
papers,  or  any  other  articles  or  things,  any  sequestrator  or  sequestrators  appointed 
under  any  commission  of  sequestration,  shall  have  the  same  power  to  seize  and 
take  such  books,  papers,  writings,  or  other  articles  or  things,  being  in  the  cus¬ 
tody  or  power  of  the  person  against  whom  the  sequestration  issues,  as  they  would 
have  over  his  own  property,  and  that,  thereupon,  such  articles  or  things  so 
seized  and  taken,  shall  be  dealt  with  by  the  Court  as  shall  be  just. 

The  same  rule  provides,  that,  after  such  seizure,  it  shall  be  lawful  for  the 
Court,  upon  the  application  of  the  prisoner,  or  of  any  other  person  in  the  cause 
or  matter,  or  upon  any  report  to  be  made  in  pursuance  of  the  act,  to  make  such 
order  for  the  discharge  of  the  prisoner,  upon  such  terms,  and  if  it  shall  see  fit, 
making  any  costs  in  the  cause,  as  to  the  Court  shall  seem  proper. 

Where  the  deeds,  &c.,  are  brought  into  the  Master’s  Office,  they  are  usually 
deposited  in  a  secure  box,  where  all  parties  wishing  to  inspect  them,  or  make 
extracts  therefrom,  are  permitted  to  do  so  on  taking  out  the  usual  warrants  for 
that  purpose,  (s)  The  Master  has,  however,  power,  under  the  60th  order,  above 
referred  to,(/)  to  dispense  with  the  deposit  of  the  documents  in  his  office,  and  to 
give  directions  for  the  inspection  of  them  by  the  parties  requiring  the  same,  at 
such  time  and  in  such  manner  as  he  shall  deem  expedient. 

He  has  also  power  to  determine  when,  and  for  how  long,  they  shall  be  left  at 
his  office,  (w) 

1  ^  may  be  observed,  that,  if  a  party  depositing  documents  *in  a 

L  J  Master’s  Office,  pursuant  to  a  decree  or  order,  should  require  the 

use  of  them,  for  the  purpose  of  enabling  him  to  put  in  his  examination,  he  may 
obtain  an  order,  upon  motion  or  petition,  for  the  delivery  of  them  to  him  for  the 
purpose,  (a?) 

When  the  purposes  of  the  production  of  books,  &c.,  are  satisfied,  an  order 
may  be  obtained  for  the  re-delivery  of  them,  either  by  motion  or  petition.  (; y ) 


Examination  of  Parties. 

We  have  seen  before,  that,  besides  the  direction  that  the  parties  shall  produce 
before  the  Master,  all  deeds,  <fcc.,  the  decree  usually  goes  on  to  order,  “  that  the 
parties  shall  he  examined  upon  interrogatories ,  as  the  Master  shall  direct." (z) 
This  part  of  the  order  is  seldom  omitted,  unless  where  the  reference  relates  to 
a  fact  as  to  which  the  examination  of  the  parties  would  not  afford  evidence, 


(s)  Bennett,  80.  (t)  Ord.  1828;  ante>  p.  807. 

( u )  Ibid. 

(ar)  Hand,  137 ;  ‘it  was  also  ordered,  that  the  plaintiff  should  have  liberty  to  inspect  the 
documents,  whilst  they  were  in  the  custody  of  the  defendant,  at  all  seasonable  times,  upon 
his  giving  reasonable  notice ;  and  when  the  defendant  should  have  put  in  his  examination,  it 
was  further  ordered,  that  he  should  return  the  said  documents  to  the  Master  in  the  like  state 
and  condition  as  when  they  were  delivered  out;’  ibid. 

(y)  Hand.  155,  156.  ( z )  Supra ,  p.  807. 
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such  as  the  law  of  another  country,  &c.  (a)  Where,  however,  it  is  omitted 
in  the  decree  or  order,  the  Master  has  no  power  to  examine  the  parties  ;  (A)  but, 
in  such  case,  if  the  decree  has  not  been  enrolled,  the  Court  will  order  it  to  be 
rectified,  (c) 

The  examination  of  parties  under  this  order,  is  like  the  production  of  docu¬ 
ments,  in  the  discretion  of  the  Master,  and,  in  the  exercise  of  this  discretion, 
he  may  not  only  refuse  to  examine  a  party,  but,  having  examined  him,  he  may 
re-examine  him,  toties  qaoties ,  he  thinks  proper,  without  a  new  order  of  the 
Court.  ( d ) 

If  the  Master  declines  to  examine  any  party  when  required,  (which  he  usually 
does  by  refusing  to  allow  the  interrogatories  ^carried  in  for  his  ex-  p  n 

animation,)  the  proper  way  of  taking  the  opinion  of  the  Court  upon  L  -J 

the  propriety  of  the  Master’s  decision  appears  to  be,  by  waiting  till  he  has  made 
his  report,  and  then  taking  an  exception  to  it,  on  the  ground  of  his  refusal  to 
examine  the  party,  (e) 

Interrogatories  may,  it  seems,  be  carried  in  by  any  party  for  the  examination 
of  another  party ;  thus,  interrogatories  may  not  only  be  carried  in  by  the  plain¬ 
tiff,  for  the  examination  of  the  defendant,  and  vice  versa ,  but  they  may  be  car¬ 
ried  in  by  one  defendant  for  the  examination  of  a  co-defendant,  (f)  One  exe¬ 
cutor,  however,  cannot  examine  his  co-executor  to  prove  that  money  which  he 
had  received,  and  alleges  to  have  been  paid  over  to  his  co-executor,  had  been 
properly  applied  by  him,  as,  by  such  examination,  the  co-executor  would  dis¬ 
charge  himself  also  ;  in  such  cases  the  Court  prefers  leaving  it  to  the  executor 
who  has  paid  the  money  over  to  the  other,  to  discharge  himself  by  his  oath,  to 
allowing  one  party  to  examine  the  other,  (g) 

These  interrogatories  are  usually,  though  not  necessarily,  prepared  by  coun¬ 
sel  ;  it  is  not,  however,  necessary  that  they  should  be  signed  by  him,  as  they 
must  be  settled  by  the  Master.  (A)  As  the  object  of  such  interrogatories  is 
chiefly  to  sift  the  conscience  of  the  party  and  to  obtain  admissions  from  him, 
they  consequently  partake  more  of  the  nature  of  the  interrogatory  part  of  a 
bill,  than  of  interrogatories  for  the  examination  of  witnesses,  and  are  not  sub¬ 
ject  to  the  same  restrictions  as  to  leading  questions,  &c. 

In  Moore  v.  Langford ,  (i)  however,  Sir  L.  Shad  well,  V.  C.,  appears  to 
have  thought  that,  in  a  creditor’s  suit,  where  the  decree  is  made  in  the  ordinary 
form,  no  special  interrogatory  for  the  examination  of  a  defendant  ought  to  be 
allowed,  although  a  case  for  directing  special  inquiries  is  made  on  the  record. 

Where  the  object  of  the  examination  is  to  obtain  the  admission  of  the  party 
as  to  facts  detailed  in  a  state  of  facts,  they  generally  follow  the  state  of  facts  in 
the  same  manner  that  *the  interrogating  part  follows  the  statements  r  ^  -, 

and  charges  in  a  bill.  L  J 

The  interrogatories,  when  prepared  and  fairly  copied,  are  carried  into  the 
Master’s  Office,  and  the  usual  warrant  “on  leaving”  is  served,  upon  the  return 
of  which,  warrants  to  settle  interrogatories  must  be  taken  out  and  served.  (A) 
Upon  the  return  of  the  warrant  to  settle,  the  Master,  in  the  presence  of  the 
parties,  peruses  the  interrogatories,  and  finally  settles  them.  The  Master’s 
clerk  then  has  the  interrogatories,  as  settled,  properly  engrossed,  and  the  Mas- 


( a )  Seton  on  Decrees,  12.  (A)  Prac.  Reg.  199;  2  Ch.  Rep.  10. 

(c)  Ante,  p.  687. 

(rf)  Cowslade  v.  Cornish,  2  Yes.  270 ;  1  Dick.  149.  S.  C. 

(e)  Chennell  v.  Martin,  4  Sira.  340;  sed  vide  Simmons  v.  Gutteridge,  13  Yes.  262,  and 
post ,  819. 

(/)  Simmons  v.  Gutteridge,  13  Yes.  262  ;  vide  etiam  Hand.  13. 

(g)  Dines  v.  Scott,  1  T.  &  R,  358.  (A)  Purcell  v.  M’Namara,  17  Ves.  435. 

(t)  6  Sim.  322.  (&)  Bennett’s  Prac.  70. 
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ter  signs  his  name  at  the  foot  of  the  engrossment,  (/)  after  which  a  certificate 
of  such  allowance  must  be  obtained  from  the  Master  and  filed  in  the  Report 
Office,  (m) 

The  proper  course  for  bringing  before  the  Court  an  objection  to  the  interroga¬ 
tories  as  settled  by  the  Master,  appears  to  be,  by  excepting  to  the  Master’s 
certificate  of  having  allowed  the  interrogatories,  and  not  by  presenting  a  petition 
or  making  a  motion  to  the  Court  to  vary  or  suppress  them.  ( n )  In  Stanyford  v. 
Tudor ,  (o)  however,  Lord  Thurlow  held  ‘that  this  was  not  the  proper  course, 
and  that  the  party  ought  to  put  in  such  examination  as  he  thought  proper,  and 
that  if  such  examination  was  not  sufficient,  it  should  be  referred  to  a  Master 
who  would  report  his  opinion ;  to  which  report  either  side  might  take  excep¬ 
tions,  and  then  the  Court,  having  the  intorrogatories  before  it,  would  determine 
whether  the  examination  was  sufficient  or  not.’  The  same  opinion  is  gener¬ 
ally  considered  to  have  been  held  by  Lord  Eldon  in  Paxton  v.  Douglas  ;  ( p ) 
but  it  is  to  be  observed,  that,  if  such  be  the  result  of  his  Lordship’s  determina¬ 
tion,  in  that  case,  it  is  directly  at  variance  with  his  former  determination  in 
Hughes  v.  Williams ;  (q)  upon  an  attentive  perusal  of  Paxton  v.  Douglas , 
however,  it  will  be  found  that  the  objection  to  the  interrogatories  was  not  on 
account  of  their  propriety,  but  of  the  situation  of  the  party  to  be  examined, 
f  *818  1  which  would  have  rendered  him  liable,  if  he  answered  them,  to  *a 

L  pecuniary  penalty  :  his  Lordship  therefore,  held,  that  the  objection 

did  not  properly  lie  to  the  question,  but  to  answering  it,  and  that  the  interroga¬ 
tories  ought,  consequently,  to  be  put  to  the  party,  leaving  it  to  himself  to  say, 
whether  he  would  answer  them  or  not.  The  same  observation  will,  in  some 
measure,  though  not  to  the  full  extent,  apply  to  the  case  of  Stanyford  v.  Tu¬ 
dor ,  (r)  there  the  objection  was,  to  the  irrelevancy  of  the  interrogatories.  This, 
as  we  have  before  seen,  (s)  is  a  ground  upon  which  a  defendant  may,  by  an¬ 
swer,  decline  answering  the  interrogatories  in  a  bill ;  and  there  can  be  no  doubt 
that,  upon  a  question  coming  before  the  Court,  involving  the  consideration 
whether  a  party  has  put  in  a  sufficient  answer  or  not,  the  Court,  in  deciding 
upon  it,  will  take  into  consideration  the  relevancy  of  the  interrogatories  ;  still, 
however,  it  is  submitted  that  the  question  whether  the  interrogatories  are  perti¬ 
nent  or  not,  is  fairly  one  which  may  be  brought  before  the  Court  by  exception 
to  the  interrogatories  $  and  that  it  is  strictly  the  practice  of  the  Court  to  except 
to  the  Master’s  certificate  of  allowing  interrogatories,  can  now  no  longer  be 
matter  of  doubt,  after  the  decision  of  the  Vice  Chancellor  in  Chennell  v.  Mar¬ 
tin ,  (t)  supported  as  it  is  by  that  of  Lord  Eldon  in  Hughes  v.  Williams ,  (w) 
and  by  the  cases  of  the  Archbishop  of  York ,  v.  Stapleton ,  (a?)  and  Strange  v. 
Thomas ,  ( y )  which  are  both  referred  to  in  his  Honor’s  judgment. 

With  respect  to  the  form  of  the  exceptions,  it  is  to  be  observed  that,  if  one 
general  exception  is  taken  to  the  certificate,  because  the  Master  ought  not  to 
have  allowed  all  the  interrogatories,  the  party  excepting  will  succeed  if  he 
shews  the  Master  was  wrong  in  allowing  one;  but  if  the  exception  is  ‘because 
the  Master  ought  not.  to  have  allowed  any  of  them,’  then,  if  one  is  proper,  the 
general  exception  fails  as  to  all.  (z) 


(/)  Ibid.  ( m )  Ibid. 

(n)  Chennell  v.  Martin,  4  Sira.  343;  Hughes  v.  Williams,  6  Ves.  459. 

(o)  2  Dick.  549.  (/>)  16  Ves.  239. 

( q )  Ubi  supra.  (r)  2  Dick.  549. 

( s )  Ante,  p.  251.  (/)  4  Sim.  423. 

(w)  6  Ves.  459.  ( x )  Cited  4  Sim.  345. 

( y )  Cited  ib.  346,  and  Seton  on  Decrees,  14. 

(z)  Moore  v.  Langford,  6  Sim.  323 ;  vide  etiam  Pearson  v.  Knapp,  1  M.  &  K.  312,  and 
Cotham  v.  West,  1  Beavan,  380. 
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It  is  to  be  noticed,  that  exceptions  will  lie  to  the  Master’s  certificate,  as  well 
on  account  of  what  he  strikes  out  of  the  interrogatories,  *as  of  p  *319  ~i 
what  he  allows  in  them.  ( z )  It  seems,  however,  that  if  the  Mas-  L  J 

ter  disallows  the  interrogatories  altogether,  it  is  not  the  practice  for  him  to  cer¬ 
tify  his  disallowance  of  them,  but  he  proceeds  to  make  a  report  without  exam¬ 
ining  the  party,  («)  so  that  in  fact  there  is,  in  that  case,  no  certificate  of  the 
Master  to  which  exceptions  can  be  taken  ;  the  consequence,  therefore,  is,  that 
the  party  dissatisfied  with  the  Master’s  opinion  disallowing  interrogatories  alto¬ 
gether,  must  wait  till  the  Master  has  made  his  report,  and  then  take  exceptions 
to  the  report  on  the  ground  of  his  having  refused  to  examine  the  party.  ( b ) 

It  has  been  before  stated,  that  the  Master  may  examine  a  party  toties  quoties 
he  thinks  proper ;  (c)  for  this  purpose  the  Master  is  at  liberty  to  receive  new 
interrogatories,  wherever  he  may  consider  it  necessary,  to  the  justice  of  a  case, 
that  he  should  so  do,  and  this  he  may  do  even  after  a  motion  for  the  payment 
of  money  into  Court,  upon  an  admission  in  the  examination  to  former  interroga¬ 
tories.  ( cl )  And  although  several  instances  occur  in  the  books,  in  which  appli¬ 
cation  has  been  made  to  the  Court  for  leave  to  exhibit  fresh  interrogatories,  it 
seems  that  such  application  is  unnecessary,  and  that  fresh  interrogatories  may 
be  received  by  the  Master,  without  an  order  of  the  Court  to  warrant  them,  (e) 
In  this  respect,  there  is  a  material  distinction  between  the  further  examination 
of  a  party  upon  interrogatories  before  the  Master,  and  the  further  examination 
of  a  party  as  a  witness,  (f)  There  seems,  also,  to  be  a  distinction  between 
exhibiting  further  interrogatories  for  the  examination  of  a  party,  as  to  new  facts, 
after  his  first  examination  has  been  put  in  and  completed,  and  adding  new  inter¬ 
rogatories,  to  those  already  exhibited,  upon  the  examination  to  the  first  having 
been  reported  insufficient,  in  order  that  both  sets  of  interrogatories  p  *g2Q  n 
*may  be  answered  at  the  same  time.  In  such  case,  it  seems  that  an  L  J 

order  of  the  Court  is  necessary,  in  order  to  justify  the  continuance  of  the  pro¬ 
cess  of  contempt  against  the  party,  till  a  satisfactory  answer  has  been  put  in  to 
both  sets  of  interrogatories.  Such  an  order,  however,  cannot  be  granted  of 
course,  as  upon  the  allowance  of  exceptions  to  an  answer,  ( g )  but  must  be 
made  the  subject  of  a  special  application.  ( h ) 

The  party  whose  examination  is  required,  is  bound,  after  the  Master  has  set¬ 
tled  the  interrogatories,  to  prepare  his  examination  forthwith,  and  if  there  is  any 
delay  on  his  part,  the  Master,  on  a  warrant  being  served,  underwritten,  ‘  at 
which  time  the  defendant  A.  is  to  bring  in  his  examination  to  the  interrogate- 

o  o 


ries  settled  by  the  Master,’  will  fix  a  day  upon  being  attended  by  the  party  or 
his  solicitor,  by  which  such  examination  is  to  be  brought  in.  (&)  The  time 
allowed  for  a  party  to  put  in  his  examination  is  altogether  in  the  discretion  of 
the  Master,  but  a  month  is  the  usual  time  limited,  unless  under  special  circum¬ 
stances  ;  and  the  practice  sometimes  is,  when  the  party  or  his  solicitor  attends 
the  warrant,  4 to  bring  in  his  examination,’  and  asks  for  time,  for  the  solicitor 
to  sign  the  Master’s  book,  undertaking  to  bring  it  in  by  that  time.  (/)  The 
party  wishing  to  obtain  further  time  for  putting  in  his  examination,  may  obtain 


(z)  Archbishop  of  York  v.  Stapleton,  ubi  supra. 

(а)  Chennell  v.  Martin,  4.  Sim.  342. 

(б)  Ibid;  and  vide  ex  parte  Charter,  2  Cox.  168;  sed  vide  Simmons  v.  Gutteridge,  13 
Yes.  262. 

(c)  Supra ,  p.  815.  ( d )  Hatch  v. - ,  19  Yes.  116. 

(e)  Lynn  v.  Buck,  3  Mad.  281 ;  Price  v.  Lytton,  5  Mad.  465;  Sidden  v.  Forster,  1  S. 
&  S.  335. 

(/)  Purcell  v.  M’Namara,  17  Ves.  434;  vide  post ,  p.  839. 

( g )  Ante  v.  1,  p.  528.  (A)  Anon.  3  Atk.  511. 

(Jc)  Bennett,  72.  (/)  Ibid.  73. 
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a  month  by  application  to  the  Court  upon  motion,  or  by  petition  to  the  Rolls, 
which  must  be  duly  passed  and  served  upon  the  adverse  clerks  in  Court.  ( m ) 
This  application  appears  to  be  a  matter  of  course,  and  does  not  require  notice,  (n) 

If  the  party  neglects  to  attend  the  usual  warrants,  or  if,  having  attended  them, 
the  examination  is  not  put  in  by  the  time  limited  by  the  Master,  or  by  the  order 
of  the  Court,  a  certificate  of  such  default  must  be  obtained,  (o)  and  an  applica- 
f  *821  1  ^°n  *mac^e  t0  C°urb  by  motion,  for  a  four  day  order ,  viz  :  for 
b  J  an  order  that  the  party  may  put  in  his  examination  within  four 

days,  or,  in  default,  that  the  sergeant-at-arms  may  take  him  into  custody,  this 
order,  like  that  for  the  production  of  books,  &c.,  must  be  served  on  the  clerk 
in  Court  of  the  party  personally ,  and  not  on  his  agent,  and  on  further  certificate 
of  default,  it  will  be  made  absolute  in  the  manner  already  mentioned,  (p) 

In  the  case  of  a  person  having  the  privilege  of  Peerage,  or  of  Parliament,  or 
of  a  corporation  aggregate,  the  order  is  for  a  sequestration,  instead  of  a  serjeant- 
at-arms,  unless  the  party  put,  in  his  examination  within  a  limited  time,  as  in  the 
case  of  default  in  not  bringing  in  deeds,  &c.  (q) 

It  is  to  be  observed  that,  although  an  order  nisi  for  a  serjeant-at-arms  has 
been  made,  the  party  will  not  be  in  contempt  till  it  has  been  made  absolute,  and 
that  he  may,  therefore,  put  in  his  examination  at  any  time  within  the  four  days, 
and  will  not  be  liable  to  the  costs  of  either  the  certificate  of  default,  or  of  the 
order  nisi.  (?’)  It  seems  also  that  even  after  the  order  nisi  has  been  made  abso¬ 
lute,  and  the  warrant  is  in  the  hands  of  the  serjeant-at-arms,  the  party  may  ten¬ 
der  his  examination,  and  the  Master  is  bound  to  receive  it,  provided  the  process 
has  not  been  executed.  ($)  The  party  cannot,  however,  clear  his  contempt 
without  payment  or  tender  of  the  costs  occasioned  by  it,  if)  as  in  the  case  of 
an  answer,  (w) 

If  the  sergeant-at-arms  cannot  succeed  in  arresting  the  party,  he  must  return 
non  est  inventus  upon  the  warrant,  whereupon  a  sequestration  will  issue,  as  it 
will  where  the  party  is  arrested  and  turned  over  to  the  Fleet. 

If  the  party  is  arrested,  he  must  be  brought  to  the  bar  of  the  Court,  by  the 
serjeant-at-arms,  and  turned  over  to  the  Fleet.  If  he  is  already  in  prison,  the 
sergeant  must  lodge  a  detainer  against  him ;  he  must  then  be  brought  to  the 
Court  by  habeas  corpus  cum  causis ,  in  the  manner  before  pointed  out. 

T  *822  1  Party  *n  contemPt  f°r  not  putting  in  his  examination,  can  only 

L  J  be  discharged  from  his  contempt  upon  the  same  terms  as  a  party  in 

contempt  for  not  putting  in  an  answer,  i.  e.,  upon  putting  his  examination,  and 
paying  or  tendering  the  costs  of  his  contempt.  Upon  doing  this,  he  may  move 
to  be  discharged  ;  and  it  is  to  be  observed,  that  he  is  entitled  to  be  so  discharged, 
upon  putting  in  his  examination,  and  that  he  cannot  be  detained  till  the  suffi¬ 
ciency  of  the  examination  has  been  ascertained  ;  (a?)  the  party  exhibiting  the 
interrogatories  may,  however,  if  the  examination  should  be  reported  insufficient, 
proceed  upon  the  old  process,  and  obtain  another  order  for  the  serjeant-at-arms 
to  take  the  party,  without  a  previous  four  days’  order.  ( y ) 


(m)  Ibid.  It  is  said,  that  if  when  the  time  fixed  by  the  Master  has  expired,  the  party 
requires  further  time,  he  should  take  out  and  serve  a  warrant  for  further  time.  2  Smith,  133. 

(n)  Hand.  138. 

(o)  As  to  filing  this  certificate,  vide  ante ,  p.  811  n.  (b.) 

Ip)  Ante,  p.  812.  ( q )  Ante,  p.  811  n.  (c.) 

(r)  2  Smith,  133.  (s)  Seton  on  Decrees,  423. 

(t)  Ibid.  ( u )  Vide  ante,  vol.  1,  p.  660. 

(a;)  Bonus  v.  Flack,  18  Ves.  287. 

(y)  Ibid.  It  is,  however,  laid  down  by  Lord  Eldon,  that  he  cannot  do  so,  if  he  has  ac¬ 
cepted  the  costs  of  the  contempt;  this  was  also  the  rule  of  the  Court  with  regard  to  answers, 
but  has  been  altered  with  respect  to  them  by  the  24th  of  Lord  Lyndhurst’s  Orders,  ( vide  ante. 
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If  the  party  to  be  examined  is  desirous  of  putting  in  his  examination,  he 
should  procure  a  copy  of  the  interrogatories,  as  settled  by  the  Master,  from  the 
Master’s  Office,  and  should  prepare  his  examination  without  delay.  For  that 
purpose,  if  it  is  necessary  that  he  should  have  in  his  possession  any  documents 
which  he  has  delivered  in  to  the  Master’s  Office  ;  he  may,  as  we  have  seen, 
obtain  an  order  for  the  re-delivery  of  them  to  him  for  the  purpose  of  enabling 
him  to  prepare  his  examination.  (2) 

An  examination,  though  generally  drawn  or  settled  by  counsel,  is  not  neces¬ 
sarily  signed  by  him,  (a)  there  being  no  order  of  the  Court,  requiring  that  it 
should  be  so,  as  in  the  case  of  a  pleading.  It  is  intitled,  in  the  cause,  and  is 
described  in  the  heading,  as  ‘  the  answer  and  examination  of  the  above  named 
defendant  [or  plaintiff,  j  A.  B .,  to  interrogatories  exhibited  on  behalf  of  the 

above  named  plaintiff  '  or  defendant ,]  and  allowed  by - ,  one  of  the 

Masters  to  this  Honourable  Court ,  to  whom  this  cause  stands  referred ,  pur¬ 
suant  to  a  decree  made  on  *the  hearing  thereof  [or  to  an  order ,]  r  *090  q 
bearing  date  the  —  day  of - ,  18  *-  J 

An  examination  is  in  the  nature  of  an  answer,  and  not  of  a  deposition,  and 
is  governed  by  nearly  the  same  rules  as  answers,  {b)  It  does  not,  however, 
commence  with  any  protestation,  but  proceeds,  at  once,  to  answer  the  interroga¬ 
tories  seriatim ,  viz  :  4  To  the  first  interrogatory  this  examinant  saith ,’  &c.,  and 
there  is  no  general  traverse  at  the  end. 

The  examination,  when  prepared,  must  be  engrossed  upon  parchment,  and 
sworn  to,  before  a  Master,  who  may  be  either  the  Master  directing  the  exami¬ 
nation,  or  the  Master  at  the  Public  Office,  in  the  same  way  as  an  answer. 

The  examination  of  a  Peer  must  be  upon  oath,  as  well  as  that  of  a  commoner  $ 
the  privilege  which  a  Peer  enjoys  of  answering  upon  honour,  not  extending 
beyond  his  answer,  (c) 

If  the  party  to  be  examined  is  not  in  a  competent  state  of  mind  to  put  in  his 
examination,  the  usual  course  is  for  the  Court  to  appoint  some  person  to  put  in 
his  examination  for  him  i(d)  but  in  a  case  where  the  plaintiff  had  filed  a  bill  to 
be  relieved  against  a  security  which  he  was  drawn  in  to  execute,  by  fraud  and 
imposition  without  any  valuable  consideration,  and  a  decree  was  made  for  an 
account,  and  that  all  parties  should  be  examined  upon  interrogatories, — upon 
its  being  represented  that  the  plaintiff  was  a  weak  man,  and  easy  to  be  prevailed 
upon  to  say  or  admit  anything  that  was  not  true,  how  much  soever  to  his 
prejudice,  the  Court  directed  that,  in  case  the  defendant  exhibited  interrogatories 
against  the  plaintiff,  the  Master  should  take  care  to  examine  the  plaintiff  in 
person,  and  thereby  see  that  no  advantage  should  be  taken  of  his  weakness,  (e) 

Where  the  party  to  be  examined  lives  more  than  twenty  miles  from  London, 
or,  being  sick,  is  unable  to  attend  at  the  Master’s  Office,  for  the  purpose  of 
swearing  to  his  examination,  he  may  have  a  commission  to  take  it  in  the  country, 
or,  *at  his  own  house,  for  which  purpose  he  must  obtain  a  certificate  p  *§24  1 

from  the  Master,  that  he  considers  such  a  commission  necessary,  [f)  *-  J 

This  certificate  is  usually  granted  at  the  same  time,  and  forms  part  of  the  Mas- 


vol.  1,  661.)  The  order,  however,  merely  applies  to  answers,  and  it  is  still  doubtful  whether 
the  Court  will  extend  the  principle  of  it  to  examinations. 

(z)  Ante,  p.  814. 

(а)  Bonus  v.  Flack,  18  Yes.  287 ;  vide  etiam  Yates  v.  Hardy,  Jac.  223 ;  Keene  v.  Price, 
1.  S.  &  S.  98. 

(б)  Ante,  p.  256. 

(c)  Meers  v.  Lord  Stourton,  1  P.  Wms.  146;  ante ,  p.  480. 

(e?)  Page  v.  Page,  28  Nov.  1799,  1  Newl.  325. 

(e)  Piddock  v.  Brown,  3  P.  Wms.  288.  (/)  Bennett,  74. 
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ter's  certificate  of  having  allowed  the  interrogatories,  (g)  A  party  resident  in 
the  country  is  entitled  to  a  commission,  although  an  order  nisi  for  a  serjeant-at- 
arms  has  been  made.  (A) 

Upon  this  certificate  being  filed,  an  order  for  a  commission  may  be  obtained, 
as  of  course,  on  application  to  the  Court,  upon  motion  or  by  petition  at  the 
Rolls,  (i)  The  order  generally  directs,  that  the  party  may  be  at  liberty  to  take 
out  a  commission  to  take  his  examination  to  the  interrogatories,  and  that  the 
clerk  in  Court  for  the  other  party  may,  in  two  days  after  notice  of  the  order, 
give  the  clerk  in  Court  for  the  party  obtaining  the  order,  commissioners’  names, 
or  that,  in  default  thereof,  the  defendant  may  have  such  commission  directed  to 
his  own  commissioners.  (A)  The  time  of  the  return  of  the  commission  is  not 
mentioned  in  the  order,  but  is  left  to  the  Master’s  discretion.  (/) 

This  order  must  be  served  in  the  usual  way,  and  the  commissioners’  names 
struck  in  the  same  manner  as  upon  commissions  to  take  answers. (m)  The 
commissioners’  names  being  struck,  the  commission  is  obtained  from  the  clerk 
in  Court,  who  draws  it  up  and  gets  it  sealed  in  the  same  manner  as  a  dedimus , 
to  take  an  answer  from  which  it  differs  little  in  form,  save  that  a  duplicate  of  the 
interrogatories  must  be  obtained  from  the  Master’s  Office,  and  attached  to  it(rc) 
in  the  same  manner  that  the  tenor  of  the  bill  used  formerly  to  be  annexed  to  the 
common  dedimus.  (o) 

The  manner  of  proceeding  under  a  commission  to  take  the  examination  of  a 
party,  and  of  executing  and  returning  it,  is  in  all  respects  the  same,  mutatis 
mutandis ,  as  in  the  case  of  a  commission  to  take  an  answer,  (p) 
f  *825  1  examination,  when  taken  by  commission,  is  returned  to  the 

L  J  Six  Clerk’s  Office,  in  the  same  manner  as  a  dedimus  to  take  an 

answer,  and  a  copy  of  it  is  made,  by  the  clerk  in  Court  exhibiting  the  inter¬ 
rogatories,  (r)  When  the  examination  is  sworn  in  London,  it  is  left  at  the 
Master’s  chambers,  and  a  warrant  on  leaving  the  same  must  be  taken  out  and 
served ;  in  that  case  the  Master’s  clerk  copies  the  examination  for  the  party 
exhibiting  the  interrogatories,  (s) 

If  an  examination  contains  any  matter  which  is  scandalous  or  impertinent,  it 
may  be  expunged.  In  order  to  have  this  done,  under  the  old  practice  of  the 
Court,  it  was  necessary,  in  the  first  instance,  to  procure  an  order  to  refer  it  to  the 
Master  to  examine,  and  state  to  the  Court  whether  the  examination  contained  any 
scandalous  or  impertinent  matter ;  but,  by  a  recent  order, (/)  it  is  directed,  that 
4  if  any  party  wishes  to  complain  of  any  matter  introduced  into  any  state  of  facts, 
affidavit,  or  other  proceeding  before  the  Master,  on  the  ground  that  it  is  scandal¬ 
ous  or  impertinent,  he  shall  be  at  liberty,  without  any  order  of  reference  by  the 
Court,  to  take  out  a  warrant  for  the  Master  to  examine  such  matter  $’  and  by 
the  same  order  it  is  directed,  4  that  the  Master  shall  have  authority  to  expunge 
any  such  matter  as  he  shall  find  to  be  scandalous  or  impertinent.’  In  order, 
therefore,  to  have  matter  which  is  impertinent  or  scandalous  expunged  from  an 
examination,  the  party  complaining  must  take  out  a  warrant,  as  directed  by  the 
above  order ;  but  as  the  order  applies  to  all  proceedings  before  the  Master,  as 
well  as  to  examinations,  the  method  of  proceeding  under  it  will  be  made  the 
subject  of  separate  discussion  in  a  subsequent  part  of  the  present  section.  It  is, 
however,  to  be  mentioned  in  this  place,  that  it  is  not  a  matter  of  course  to  refer 


( g )  Ibid.  App.  27.  ( h )  Anon.  1  Vern.  187. 

(j)  Bennett,  74,  and  App.  27,  No.  9.  ( k )  Ibid. 

(/)  Hairby  v.  Emmet,  5  Ves.  683.  (m)  Ante,  282. 

(n)  Bennett,  75.  ( o )  Ante,  p.  284. 

( p )  Vide  ante,  p.  288.  ( r )  2  Smith,  136. 

(s)  Ibid.  137.  (0  Ord.  1828,  LXXIII. 
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an  examination  for  impertinence,  after  any  proceeding  has  been  had  upon  it.(t/) 
A  reference  for  impertinence  ought  also,  as  in  the  case  of  an  answer,  to  precede 
a  reference  for  insufficiency.  (#) 

Formerly,  if  a  party  considered  an  examination  put  in  by  ^another  r-  *g20  ~i 
party  to  be  insufficient,  it  was  necessary  to  obtain  an  order,  referring  J 

it  to  the  Master  to  look  into  the  interrogatories  and  the  examination,  and  to 
report  to  the  Court  whether  the  latter  had  sufficiently  answered  the  former  ;  but, 
by  the  order  last  referred  to,  ( y)  the  necessity  for  such  an  order  has  been  dispensed 
with  ;  and  where  a  party  wishes  to  complain,  that  any  examination  taken  in 
the  Master’s  Office  is  insufficient,  he  is  at  liberty,  without  any  order  of  refer¬ 
ence  by  the  Court ,  to  take  out  a  warrant  for  the  Master  to  examine  such  matter. 

When  an  objection  is  taken  to  an  examination,  on  the  ground  of  insufficiency, 
no  exceptions  are  filed,  as  in  the  case  of  answers,  but  on  the  return  of  the  war¬ 
rant  ‘to  consider  the  insufficiency,’  the  party  complaining  must  point  out  the 
insufficiency,  and,  upon  hearing  the  opposite  party,  the  Master  decides  if  such 
examination  is,  or  is  not,  sufficient,  (z)  If  the  Master  considers  the  examina¬ 
tion  insufficient,  he  gives  a  certificate  to  that  effect,  particularizing  the  interroga¬ 
tory  or  interrogatories,  or  part  of  an  interrogatory,  which  he  considers  not 
sufficiently  answered.  («)  If  the  Master  considers  the  examination  sufficient,  he 
must  also  give  a  certificate  to  that  effect,  (b)  In  either  case,  the  proper  course 
to  be  pursued  to  obtain  the  opinion  of  the  Court,  upon  the  Master’s  judgment, 
is  by  excepting  to  the  certificate,  (c) 

It  is  to  be  observed,  that,  where  the  Master  certifies  the  examination  sufficient, 
an  exception  in  general  terms,  ‘for that  the  Master  has  certified  the  examination 
sufficient,  whereas  he  ought  to  have  reported  it  insufficient,’  is  regular,  and  that 
it  is  not  necessary  to  state  in  what  respect  the  examination  is  insufficient,  (d) 

It  seems  that,  formerly,  the  Masters,  in  deciding  upon  the  sufficiency  of  an 
examination,  did  not  always  consider  themselves  at  liberty  to  take  into  conside¬ 
ration  the  materiality  of  the  discovery  required  ;  but  this  doubt  has  been  set  at 
rest  by  the  74th  order,  (e)  which  directs  that  the  ^Master,  in  decid-  p  *§27  "1 

ing  on  the  sufficiency  or  insufficiency  of  any  answer  or  examination ,  h  -> 

shall  take  into  consideration  the  relevancy  or  materiality  of  the  statement  or 
question  referred  to. (f)  ‘In  considering  the  sufficiency  or  insufficiency  of  an 
examination  upon  exceptions  to  the  Master’s  certificate,  the  Court  will  look  at 
it,  to  see  whether  there  is  any  substantial  defect ;  and  not  with  a  critical  eye. 
holding  insufficient  every  examination  that  is  not  framed  with  the  strict  accuracy 
of  special  pleading.  \g) 

An  insufficient  examination,  like  an  insufficient  answer,  is  considered  as  a 
nullity  ;  when,  therefore,  the  examination  is  found  insufficient,  either  upon  the 
Master’s  certificate,  or  by  order  of  the  Court  made  upon  exceptions  to  it,  the 
same  proceedings  may  be  adopted  as  if  no  examination  had  been  put  in  at  all ; 
therefore,  if  no  four-day  order,  for  a  serjeant-at-arms,  has  been  obtained,  it  may 
be  moved  for  upon  the  production  of  the  Master’s  certificate,  or  of  the  order 
upon  exceptions.  If  a  four-day  order  has  been  obtained,  but  has  not  been  made 
absolute,  it  may  be  made  absolute,  upon  the  production  of  the  Master’s  certifi¬ 
cate  or  order,  in  the  same  way  as  it  would  have  been  if  no  examination  had  been 


( u )  Johnston  v.  Ure,  2  S.  &.  S.  57S.  (.r)  Ante ,  p.  296 

(y)  Ord.  1828,  LXXIII.  ( z )  Bennett,  76. 

(a)  Ibid.  (6)  Vide  Chalk  v.  Thompson.  4  Sim.  350. 

(c)  Ibid.  et.  vide  Purcell  v.  M’Namara,  12  Ves.  166;  Chennell  v.  Martin,  4  Sim.  340. 

(d)  Purcell  v.  M’Namara,  ubi  supra.  (e)  Ord.  1828. 

(/)  Vide  ante,  p.  255. 

(g)  Per  Sir  W.  Grant,  M.  R.  in  Purcell  v.  M’Namara,  12  Ves.  170. 
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put  in.(/tj  And  so,  as  we  have  seen,  if  the  order  has  been  made  absolute,  and 
the  party  has  been  arrested  by  the  serjeant-at-arms,  and  discharged  upon  putting 
in  a  further  examination ;  if  such  further  examination  is  again  reported  insuffi¬ 
cient,  the  party  carrying  in  the  interrogatories  may  proceed  upon  the  old  pro¬ 
cess.  (i) 

From  what  has  been  above  stated,  it  will  be  seen,  that  the  same  principles 
which  govern  the  practice,  in  the  case  of  insufficient  answers,  will  govern  the 
practice  in  that  of  insufficient  examinations;^)  and  it  seems  that  this  will  be 
extended  to  cases  in  which  a  party  so  far  trifles  with  the  Court  as  to  put  in  a  third 
insufficient  examination,  and,  that  the  Court  will,  upon  such  occasions,  adopt  the 
same  practice  of  ordering  the  party  to  stand  committed,  and  to  be  examined 
T  *828  1  uPon  interrogatortes  before  the  Master,  as  to  the  points  wherein  his 

L  A  ^examination  is  reported  insufficient,  as  in  the  case  of  a  third  insuf¬ 

ficient  answer  to  a  bill.  (Z) 

It  is  to  be  recollected,  however,  that,  except  in  the  case  above  mentioned  of  a 
third  insufficient  examination,  the  Master  cannot,  upon  an  examination  being 
found  insufficient,  receive  further  interrogatories,  and  compel  the  party  to  answer 
such  further  interrogatories  at  the  same  time  that  he  puts  in  further  examination 
to  the  original  interrogatories,  without  an  order  of  the  Court,  and  that  such  order 
will  not  be  made  by  the  Court,  unless  upon  special  application,  (m) 

If  the  Master  certifies  the  examination  of  a  party  to  be  insufficient,  the  party 
examining  may  move,  upon  the  Master’s  certificate,  for  the  costs  of,  and  occa¬ 
sioned  by,  the  insufficiency  of  the  examination;  (ft)  and  it  is  stated,  that  where 
a  warrant  has  been  taken  out  to  consider  the  sufficiency  of  an  examination,  and 
the  Master  is  of  opinion  that  it  is  sufficient,  the  Master  should  so  certify,  in 
order  that  the  examinant  may  apply  for  his  costs,  (o) 

Copies  of  the  examination  of  a  party,  upon  interrogatories,  like  copies  of  all 
other  proceedings  before  a  Master,  may  be  taken  by  all  parties  to  the  cause  who 
are  interested  in  them  ;(p)  and  any  party  to  the  suit  may  avail  himself  of  an 
admission,  in  such  examination,  to  charge  the  party  examined,  (q)  An  examina¬ 
tion,  however,  like  an  answer,  can  only  be  made  use  of  as  evidence  against  the 
party  putting  it  in,  and  cannot  be  read  as  evidence  in  favour  of,  or  against,  any 
other  party,  (r) 

It  is  to  be  observed,  that  a  party  examining  another  is  not  bound  to  make  use 
of  the  examination  before  the  Master;  if  he  declines  to  do  so,  however,  the 
Master  may  read  it  himself,  (s)  In  fact,  the  examination  is  taken  for  the  infor- 
T  *829  ~1  mari°n  the  Master,  and  the  Master  is  at  liberty  to  *look  at  it, 
L  d  whether  read  by  the  party  examining  or  not,  for  the  purpose  of 

ascertaining  the  view  taken  of  the  case  by  the  examinant,  and  of  seeing  how  far 
his  statement  is  contradicted  or  borne  out  by  the  other  evidence  before  him. 
Upon  the  same  principle,  the  Court  will  allow  an  examination  to  be  read,  upon 
the  hearing  of  exceptions  from  the  Master’s  report,  although  it  has  not  been  made 
use  of  by  the  party  exhibiting  the  interrogatories  before  the  Master. (#) 

It  may  be  mentioned  here,  that  where  in  an  examination  put  in  by  two  co- 


( h )  Weston  v.  Jay,  1  Mad.  527.  (<)  Ante ,  p.  822. 

( k )  Weston  v.  Jay,  ubi  supra. 

(/)  Bennett,  Appx.  29.  C.  III.  S.  2,  Nos.  11,  12;  and  vide  ante,  p.  322. 

(m)  Ante,  p.  819.  (n)  Hubbard  v.  Hewlett,  2  Mad.  469. 

(o)  2  Smith,  137. 

( p )  Ante,  p.  ,  Dyott  v.  Anderton,  3  V.  &  B.  176. 

(?)  2  Smith,  L23. 

(r)  Ibid ;  vide  etiam  Dines  v.  Scott,  T.  &  R.  358.  If  the  evidence  of  a  party  is  required 
before  the  Master,  in  favour  of  or  against  another  party,  he  may  be  examined  as  a  witness, 
subject  to  the  usual  objections;  vide  post,  p.  839. 

(.9)  Gilbert  v.  Wetherell,  2  S.  &.  S.  259.  ( t )  Gilbert  v.  Wetherell,  2  S.  &  S.  259. 
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executors,  it  was  stated,  that  their  receipts  had  been  joint;  but  it  appeared,  by- 
affidavit,  that  such  statement  was  made  through  mistake  and  inadvertence,  and 
that  one  of  the  executors  had,  in  fact,  received  nothing,  liberty  was  given  to  him 
to  put  in  a  supplemental  examination  to  correct  the  mistake. (w) 


Previously  to  the  promulgation  of  the  new  orders  of  the  3d  April  1828,  the 
power  of  the  Master  to  examine  parties,  upon  interrogatories,  was  strictly  con¬ 
fined  to  parties  to  the  record,  but  by  the  72d  of  the  above  orders,  (a?)  this  power 
has  been  extended  to  those  who  become  quasi  parties,  such  as  creditors,  or  other 
persons,  coming  in  to  claim  before  him.  And  it  is  to  be  remarked,  that  the 
Master  is  not  only  authorized,  by  the  order,  to  examine  such  persons  upon 
interrogatories,  but  he  may  examine  them,  viva  voce ,  or  in  both  modes,  as  the 
nature  of  the  case  may  appear  to  him  to  require,  the  examination  being  taken 
down  at  the  time  by  the  Master,  or  by  the  Master’s  clerk,  in  his  presence,  and 
preserved,  in  order  that  the  same  may  be  used  by  the  Court,  if  necessary. 

With  reference  to  this  subject,  it  is  to  be  recollected,  that  the  service  of  the 
warrants  of  the  Master,  or  of  the  orders  of  the  Court  upon  the  solicitor,  in 
London,  by  whom  such  person  appears,  whether  such  solicitor  act  as  principal, 
or  agent,  will  be  good  service,  (y)  It  is  also  to  be  remarked,  that  p  *g30  q 
where  *a  person  becomes  quasi  a  party  upon  a  claim  of  this  nature,  L  J 

the  method  of  enforcing  his  obedience  to  the  order  of  the  Court,  is  different  from 
the  course  of  proceeding  against  a  party  to  the  record.  In  such  cases  the  Court 
does  not  proceed  by  the  ordinary  process  of  contempt,  but  by  immediate  com¬ 
mittal  to  the  custody  of  the  Warden  of  the  Fleet.  When,  therefore  the  four- 
day  order  is  made  for  an  individual,  not  a  party  to  the  suit,  to  put  in  his  exami¬ 
nation  to  interrogatories,  or  to  be  examined,  the  alternative  should  be,  not  that 
the  serjeant-at-arms  be  directed  to  take  him  into  custody,  and  to  bring  him  to  the 
bar  of  the  Court,  but  that  he  may  stand  committed  to  the  custody  of  the  Warden 
of  the  Fleet ;  in  which  case,  the  process  will  be  executed,  upon  the  order  nisi 
being  made  absolute,  by  the  Deputy  Warden  of  the  Fleet  attending  the  Court, 
who  will  take  the  defaulter  into  custody,  and  hand  him  over  to  the  Fleet,  and 
there  the  process  stops,  as  he  cannot  be  proceeded  against  to  a  sequestration,  that 
remedy  being  confined  to  parties  to  the  suit,  (z) 


Evidence. 

Where  the  Court  directs  an  inquiry  into  a  fact,  it  is  in  the  nature  of  a  new 
issue  joined,  and  what  would  be  evidence  in  any  other  case  will  be  evidence 
before  the  Master. (a) 


(ti)  Hewes  v.  Hewes,  4  Sim.  1,  as  to  correcting  an  answer  by  supplemental  answer;  vide 
ante ,  p.  337. 

(x)  Ord.  1828.  (y)  Ante,  p.  804. 

( z )  1  Smith,  440.  It  is  to  be  remarked,  that  the  72nd  order,  above  mentioned,  author¬ 
izing  service  upon  the  solicitor  of  a  person  who  is  not  a  party,  directs  that  such  service  shall 
be  good  service,  except  in  matters  of  contempt  requiring  personal  service  ;  it  is  presumed, 
therefore,  that  the  four-day  order  for  putting  in  an  examination,  &c.  may  be  served  in  this 
manner,  as  the  service  of  such  an  order  upon  a  party  may,  as  we  have  seen,  be  upon  the 
clerk  in  Court.  There  is,  however,  no  positive  decision  on  the  subject;  the  safest  course, 
therefore,  will  be  to  serve  the  order,  personally,  upon  the  individual. 

(a)  Smith  v.  Althus,  llVes.  564. 
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The  parties  in  the  cause  are,  therefore,  at  liberty,  in  an  inquiry  in  the  Master’s 
Office,  to  make  use  of  all  the  proceedings  which  are  of  record  in  the  cause, 
whether  they  be  pleadings,  such  as  bills,  answers,  &c.,  or  in  the  nature  of 
f  *831  1  ev^ence>  suc^  as  depositions  of  witnesses,  or  affidavits  *  which 

L  J  have  been  made  use  of  or  filed  on  former  occasions.  The  pleadings 

in  the  cause,  may  be  used  before  the  Master,  for  the  same  purposes  that  they  can 
be  used  for  before  the  Court,  viz  :  as  admissions  by  the  party  on  whose  behalf 
they  are  filed.  They  cannot  be  made  use  of  as  evidence  for  or  against  any  other 
party;  thus,  where  the  answer  of  one  defendant,  against  whom  the  bill  had  been 
dismissed,  was  permitted  by  the  Master  to  be  read  as  an  affidavit  against  another 
defendant,  and  the  Master’s  report  was  excepted  to  on  the  ground  that  he  had  so 
done,  Lord  Langdale,  M.  R. ,  allowed  the  exception  :  his  Lordship  observing, 
that  certainly  there  is  no  rule  more  distinct  as  to  evidence  than  this,  that  it  ought 
not  only  to  be  evidence  in  a  matter  in  issue  between  the  parties,  but  it  ought  to 
be  the  evidence  of  a  person  disinterested  and  giving  it  for  the  purpose  of  declar¬ 
ing  the  truth,  upon  the  occasion  on  which  it  is  adduced,  but  that  the  answer  is 
an  answer  which  is  put  in  to  a  bill,  is  put  in  by  the  defendant  for  the  purpose  of 
maintaining  his  own  interest  against  that  of  the  plaintiff,  not  for  the  purpose  of 
declaring  the  truth  as  a  disinterested  witness  between  two  other  parties  who  are 
in  contest  together.  (6) 

If  the  admissions  already  made  in  the  pleadings,  are  insufficient,  the  parties 
may  also,  as  we  have  seen,  obtain  further  admissions  from  each  other  by  exhibit¬ 
ing  interrogatories  under  the  direction  of  the  Master  for  their  examination,  the 
answers  to  which  interrogatories  may  be  read  before  the  Master  as  evidence 
against  the  parties  by  whom  they  are  given. 

The  Master  may  also  allow  any  parties  who  are  competent  for  that  purpose, 
to  admit  any  given  facts  to  be  true,  and  it  is  directed  by  an  old  order  of  the 
Court,  that  if,  before  the  Master,  either  party,  by  his  counsel,  clerk,  or  solicitor, 
admit  a  matter  of  fact,  the  Master  shall  take  a  memorandum  thereof,  in  his 
book  of  minutes  or  memorandums,  and  the  party  admitting  shall  in  his  presence, 
subscribe  such  minutes  or  memorandums ;  which  subscriptions  shall  be  conclu- 
f  *832  1  s*ve  t0  Part^’  on  wh°se  "behalf  the  same  was  so  subscribed,  so 

C  J  as  the  other  side  shall  not  be  put  to  any  proof  of  the  matter,  (c) 

It  is  to  be  observed,  that  the  Master  ought  to  take  the  admissions  of  such 
parties  only  as  are  competent  to  make  them,  and  that  neither  infants  nor  married 
women  will  be  bound  by  admissions  to  their  disadvantage,  (c/) 

The  right  to  use  the  proceedings  in  the  cause  as  evidence  before  a  Master 
upon  a  reference  before  him,  must  be  understood  to  be  subject  to  the  same  rules 
and  restrictions  as  govern  the  admissibility  of  similar  evidence  before  the  Court; 
but  if  the  proceeding  has  really  the  character  of  evidence  upon  the  matter  directed 
by  the  decree  to  be  inquired  into,  it  may  be  received  as  evidence  before  the 
Master,  whether  it  was  made  use  of  at  the  hearing  or  not.  (e)  It  seems,  also,  that 


(6)  Hoare  v.  Johnstone,  2  Keen,  553;  Kemp  v.  Wade,  ib.  686;  vide  ante ,  403. 

(c)  Prac.  Reg.  364.  The  propriety  of  adhering  to  this  rule,  is  exemplified  by  what  took 
place  in  East  India  Company  v.  Keighley,  4  Mad.  16,  in  which  case,  the  discussion  before 
the  House  of  Lords  was  principally  upon  the  point,  whether  the  Master’s  report  that  certain 
admissions  were  made  before  him,  could  be  the  subject  of  exception  ;  as  to  which,  vide  Lord 
Eldon’s  judgment,  ibid. 

(e?)  As  to  how  far  infants  are  bound  by  the  acts  of  persons  acting  for  them  in  a  suit,  vide 
ante ,  vol.  1,  p.  101. 

(e)  Vide  Smith  v.  Althus,  11  Ves.  564;  for  this  reason,  where  the  proofs  in  a  cause, 
merely  go  to  charge  or  discharge  a  party  in  a  matter  of  account,  when  the  liability  to  account 
is  admitted,  such  proofs  are  never  read  or  entered  as  read  ;  vide  Law  v.  Hunter,  1  Russ.  101 ; 
Walker  v.  Woodward,  ibid.  109. 
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the  depositions  of  witnesses  in  another  cause,  between  the  same  parties,  may  be 
read  before  a  Master  without  an  order  to  warrant  it ,(/)  though,  as  we  have 
seen,  such  an  order  is  necessary  to  authorize  the  reading  of  such  depositions  or 
proceedings  before  the  Court  at  the  hearing,  (ff)  In  Lubiere  v.  Genou,(g) 
however,  the  Master  of  the  Rolls  made  an  order  for  the  reading  of  the  deposi¬ 
tions  in  a  cross  cause,  on  an  account  before  the  Master,  directed  in  the  original 
cause ;  but  it  is  to  be  observed  that  in  that  case,  a  difficulty  was  suggested, 
arising  from  the  circumstance  that  the  cross  bill  had  been  dismissed.  (A) 

By  one  of  Lord  Lyndhurst’s  Orders,  (i)  the  power  which  exists  of  reading 
the  depositions  in  the  cause  in  the  Master’s  Office,  has  been  extended  to  reading, 
before  the  Master,  affidavits  which  have  been  previously  made  and  read  in  Court. 
*It  is,  however,  to  be  remarked  that,  by  this  order,  it  is  necessary,  to  r-  -j 

entitle  a  party  to  read  such  affidavits  before  the  Master,  under  the  -* * 

above  order,  that  they  must  have  been  previously  read  in  Court.  It  is  also  to  be 
observed,  that  the  answer  of  one  defendant  cannot  be  used  before  a  Master  as  an 
affidavit  against  another  defendant,  (k)  And  here  it  is  necessary  to  call  the  practi¬ 
tioner’s  attention  to  the  fact,  that,  in  strict  practice,  wherever  a  reference  to  a  Mas¬ 
ter  is  directed  by  a  decree  or  decretal  order,  under  which  it  becomes  necessary  to 
establish  facts  by  the  testimony  of  living  witnesses,  such  testimony  ought  to  be 
obtained  by  examination  of  the  witnesses,  and  that  a  Master  cannot,  in  any 
case,  proceed  upon  an  inquiry  before  him  upon  affidavit,  unless  by  consent  of 
all  parties,  as  the  effect  of  proceeding  upon  affidavit  is  to  deprive  the  other  side 
of  the  power  of  cross-examination.  (/)  For  this  reason  it  is,  that  the  Master 
cannot,  strictly  speaking,  receive  affidavits  under  a  decree  in  which  an  infant  is 
concerned,  (m.)  And  where  a  reference  had  been  made  to  the  Master,  under 
the  decree,  of  a  question  of  legitimacy,  and  the  Master  proceeded  upon  affida¬ 
vits  obtained  from  America,  the  Vice  Chancellor,  Sir  J.  Leach,  on  a  motion  for 
that  purpose,  directed  the  Master  not  to  proceed  upon  the  affidavits,  but  gave 
the  parties  liberty,  under  the  circumstances,  to  apply  to  the  Court,  if  by  death 
or  otherwise  it  should  become  impossible  to  obtain,  under  a  commission,  the 
evidence  of  the  persons  who  had  made  the  affidavits,  (n) 

It  is  to  be  noticed  that,  under  the  51st  of  Lord  Lyndhurst’s  Orders  which  has 
been  before  referred  to,  (o)  the  Master  is  required,  at  the  time  appointed  for 
considering  the  matter  of  the  decree  or  order,  amongst  other  things,  6  to  point 
out  whether  the  matter  requiring  evidence  shall  be  proved  by  affidavit  or  by 
examination  of  witnesses,’  and  that,  in  a  recent  case,  where  the  Master  had  not 
at  that  time  decided  to  admit  affidavits,  but  afterwards  admitted  them,  although 
they  were  objected  to,  it  was  held,  upon  exceptions  to  the  Master’s  report,  that 
as  *the  Master  had  omitted  to  decide,  at  the  time  of  considering  his  p  *§34  -1 

decree,  whether  the  proofs  should  be  by  affidavit  or  examination,  L  J 

the  practice  remained  as  it  was  before  the  issuing  of  the  order,  and  that  the  excep¬ 
tion  must  be  allowed.  (0) 


(/)  Anon.  3  Atk.  524.  (ff)  Ante ,  p.  427. 

(&)  2  Ves.  579. 

(A)  As  to  reading  depositions  in  cross  suits,  vide  ante ,  p.  428. 

(*)  Ord.  1828,  LXV. 

( k. )  Hoare  v.  Johnstone,  2  Keen.  553;  ante ,  p.  831. 

(/)  Rowley  v.  Adams,  1  M.  &  K.  545  ;  and  vide  Willan  v.  Willan,  19  Ves.  590 — 3. 

( m )  Vide  ante,  vol.  1,  p.  239;  but  if  the  infant’s  solicitor  concurs  in  the  use  of  affidavits, 
the  infant  will  be  bound,  ibid.;  vide  ante ,  vol.  1,  102. 

(n)  Tillotson  v.  Hargrave,  3  Mad.  494.  (0)  Ante,  p.  795. 

(0)  Gibbs  v.  Payne,  4  Sim.  554.  From  the  report  of  this  case,  it  appears  as  if  the  Court 
considered  that  the  51st  order  empowered  the  Master,  at  the  time  of  considering  his  report, 
to  determine  upon  the  admission  of  affidavits,  even  where  there  was  no  consent  by  the  other 
parties.  Sed  quoere  ? 
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It  is  to  be  observed  that,  in  the  case  last  referred  to,  the  admission  of  the 
affidavits  had  been  expressly  objected  to  by  the  opposite  party.  It  does  not 
appear,  however,  that  a  positive  assent  to  reading  affidavits  is  required  ;  the 
mere  circumstance  that  a  party  has  allowed  affidavits  to  be  used  without  object¬ 
ing  to  them,  will  be  sufficient  to  prevent  his  afterwards  raising  an  objection 
to  the  Master’s  report,  on  the  ground  that  the  witnesses  ought  to  have  been 
examined  upon  interrogatories,  (jo) 

The  rule  which  requires  the  examination  of  witnesses  upon  inquiries  before 
the  Master,  extends  only  to  decrees  or  decretal  orders, — where  the  reference  is 
made  by  motion  or  petition,  in  that  stage  of  the  cause  in  which  the  Court  pro¬ 
ceeds  upon  affidavit,  the  Master  may,  it  is  said,  do  the  same  ;(</)  and  so,  when¬ 
ever  the  matters  referred  to  a  Master  originate  in  a  summary  application,  as  in 
petitions  in  lunacy  or  bankruptcy,  the  Master  proceeds  by  affidavit,  and  the 
same  rule  applies  to  references  under  petitions  authorized  by  particular  statutes 
where  no  suits  are  depending,  as  in  the  case  of  a  reference  upon  a  petition  under 
the  Stat.  52  Geo.  3,  c.  101,  which  provides  a  summary  remedy  by  petition  in 
cases  of  abuses  of  trusts,  created  for  charitable  purposes,  (r) 

It  is,  however,  to  be  observed,  that  where  references  are  made  to  a  Master 
upon  an  interlocutory  motion  in  the  cause,  for  preliminary  inquiries,  such  as 
inquiries  into  titles,  (s)  or  into  the  amount  of  principal  or  interest  due  upon 
mortgage,  under  7  Geo.  2,  c.  20,  (f)  or  under  the  General  Orders  of  the  9th  of 
T  *835  1  the  Master  has  the  same  power  to  examine  *  witnesses 

L  J  as  under  a  decree,  (w)  and  that  he  is  bound,  in  such  cases,  by  the 

51st  order,  of  1828,  to  settle  what  course  he  will  adopt,  (x) 

By  Lord  Lyndhurst’s  Orders,  (y)  it  is  ordered,  that  where,  upon  an  inquiry 
before  the  Master,  affidavits  are  received,  then  no  affidavits  in  reply  shall  be 
read,  except  as  to  new  matter,  which  may  be  stated  in  the  affidavits  in  answer; 
nor  shall  any  further  affidavits  be  read,  unless  specially  required  by  the  Master. 

No  further  affidavits  can  be  received  by  the  Master,  after  issuing  his  warrant, 
on  preparing  his  report.  ( z ) 

All  persons  who  are  competent  to  be  examined  as  witnesses  in  a  cause  before 
the  hearing,  are  competent  to  give  evidence  before  the  Master,  upon  inquiries 
directed  by  the  decree,  subject,  however,  to  this  distinction,  that  as  to  those 
witnesses  who  were  examined  in  the  cause,  there  must  be  an  application  to  the 
Court  for  leave  to  examine  them,  before  their  examinations  can  be  taken ;  but 
as  to  persons  who  were  not  witnesses,  they  may  be  examined  without  such 
leave,  ( a )  and  this  although  the  party  tendering  the  interrogatories  had  not  gone 
into  any  proof  at  the  former  hearing  of  the  cause  ;  (6)  and  although  the  same 
matter  was  in  issue,  and  might  have  been,  though  it  was  not,  proved  before  the 
decree,  (c) 

The  rule  above  stated,  which  requires  a  previous  order  of  the  Court,  for  the 
examination  of  a  witness  before  the  Master,  is  founded  upon  the  same  reason 
which  requires  a  special  order  of  the  Court  to  authorize  a  re-examination  of  a 
witness  before  the  hearing,  (d)  viz:  the  danger  of  perjury  which  would  be  in- 


(p)  Morgan  v.  Lewis,  1  New!.  333. 

(q)  Sonnet  v.  Powell,  Seton  on  Decrees,  22. 

(r)  Exp.  Greenhouse,  1  Swanst.  60.  (s)  Ante,  635. 

(t)  Ante,  637.  (u)  Order  V.  ante,  637. 

(x)  Woodroffe  v.  Titterton,  8  Sim.  238.  Qusere,  whether  the  51st  order,  1828,  gives 
the  Master  power  to  settle  whether  he  shall  proceed  by  examination  or  by  affidavit  in  all  refer¬ 
ences  to  him,  whether  by  decrees  decretal,  or  interlocutory  order,  or  order  under  summary 
proceeding  ] 

(y)  Ord.  1828,  LXVI.  (2)  Ord.  1829,  LXIX. 

(a)  Smith  v.  Althus,  11  Yes.  564.  ( b )  Hough  v.  Williams,  3  Bro.  C.  C.  190. 

(c)  O’Neil  v.  Hamill,  1  Hogan,  183.  ( d )  Vaughan  v.  Lloyd,  1  Cox.  312. 
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curred  by  a  witness  deposing  a  second  time  to  the  same  fact,  after  having  seen 
where  the  cause  pinches,  and  how  his  testimony  *bore  upon  it,  and  r  *ggg  -i 
the  anxiety  which  the  Court  therefore  feels  to  prevent  improper  *-  -* 

tampering  with  witnesses,  and  inducing  them  to  retract,  or  contradict,  or  ex¬ 
plain  away  what  they  have  stated  in  their  former  examination  upon  a  second  .(e) 
For  the  same  reason,  also,  the  Court,  although  it  will  generally  grant  leave  for 
the  re-examination  before  the  Master  of  a  witness  already  examined,  will  put 
the  party  under  the  terms  of  having  the  interrogatories  approved  and  settled  by 
the  Master,  who,  in  so  doing,  will  take  care  that  the  same  witness  is  not  a 
second  time  examined  to  the  same  facts.  (/)  It  was  said  by  the  Master  of  the 
Rolls  (Sir  J.  Leach,)  in  Rowley  v.  Adams ,  («•)  that  an  order  for  the  examina¬ 
tion,  before  the  Master,  of  a  witness,  who  has  been  previously  examined  in 
the  cause,  is  in  general  accompanied  with  a  direction,  that  he  shall  not  be  ex¬ 
amined  to  any  points  with  respect  to  which  he  has  been  previously  examined  ; 
but  in  Vaughan  v.  Lloyd ,  (h)  which  has  been  before  referred  to,  Lord  Thur- 
low  refused  to  insert  any  such  direction  in  the  order,  and  expressed  a  doubt 
whether  the  order  in  Browning  v.  Barton ,  (i)  in  which  such  a  direction  had 
been  given,  was  proper.  His  Lordship,  in  support  of  his  opinion,  said,  ‘sup¬ 
pose  the  witness  had  been  examined  in  the  cause  on  a  mere  general  interroga¬ 
tory,  under  which  he  might  have  deposed  to  the  point  required,  but  did  not, 
and  a  more  particular  interrogatory  was  exhibited  to  get  at  his  testimony,  I 
should  think  the  Master  would  do  right  in  admitting  it.  This  matter  is,  there- 
fore,  to  be  judged  of  by  the  Master,  and,  if  his  judgment  is  erroneous,  you  may 
then  come  here  to  have  it  rectified.’  (k)  And  this  appears  to  be  r-  -1 

*now  the  practice  of  the  Court.  But  though  the  Master  may  not  >-  * 

be  positively  restricted,  by  the  order,  not  to  examine  the  witness  as  to  points 
upon  which  he  has  been  before  examined,  he  is  nevertheless  bound,  in  settling 
the  interrogatories,  to  take  care  that  thev  do  not  extend  to  matter  embraced  in 
his  previous  examination,  (/)  unless  he  is  expressly  directed  to  examine  as  to 
such  matters. 

And  it  seems,  in  general,  that  the  Court  will  not,  by  its  order,  sanction  the 
Master  in  examining  a  witness  already  examined  in  the  cause,  as  to  matters 
upon  which  he  has  been  before  examined,  ( m )  unless  in  cases  where  the  first 
examination  has  failed  accidentally,  and  without  fraud,  by  reason  of  his  having 

been  then  incompetent,  as  in  Sandford  v.  - ,  (n)  in  which  case  a  witness 

had  given  evidence  under  a  release  executed  by  him,  which,  by  mere  accident, 
did  not  cover  a  very  small  debt  due  to  him,  in  respect  of  which  he  was  inter¬ 
ested  at  the  time  of  his  examination,  and  was,  therefore,  then  incompetent ; 
and  the  Court  made  an  order  for  his  re-examination  before  the  Master,  upon 
the  same  point,  (o)  the  interrogatories  to  be  settled  by  the  Master,  (jj) 


(e)  Vide  ante,  p.  585.  ( f )  Vaughan  v.  Lloyd,  1  Cox,  312. 

( g )  1  M.  &  Iv.  545.  (A)  Vbi  supra. 

(i)  2  Dick.  508  ;  cited  1  Bro.  C.  C.  388,  sub  nominee  Browning  v.  Barker,  S.  C. 

(A)  In  Earle  v.  Pickin,  1  R.  &  M.  547,  the  Lord  Chancellor,  instead  of  directing  an 
issue,  sent  the  case  to  the  Master,  directing  that  the  Master  should  be  at  liberty  to  examine 
witnesses  already  examined,  and  to  the  same  points;  but  the  cause  was  afterwards  brought 
on  upon  a  motion  to  vary  the  minutes,  by  striking  out  that  direction  in  the  decree,  and  sub¬ 
stituting  a  direction  for  an  issue.  This  application  was  supported  on  the  ground  that  the 
direction  in  the  decree,  as  to  the  examination  of  witnesses,  was  a  violation  of  the  settled 
principles  and  practice  of  the  Court,  and  would  be  pregnant  with  consequences  most  dan¬ 
gerous  to  justice,  and  the  Lord  Chancellor  ultimately  ordered  that  the  decree  should  be 
varied,  by  directing  an  issue. 

(/)  Sandford  v.  - ,  1  Ves.  jun.  398.  ( m )  Earle  v.  Pickin,  1  R.  &  M.  547. 

(n)  Ubi  sujjra  ;  3  Bro.  C.  C.  370,  S.  C.  ;  2  Dick.  750,  S.  C.  ;  and  vide  ante,  p.  588. 

(o)  Vide  etiam  Callow  v.  Mince,  2  Yern.  472. 

Ip)  1  Ves.  400. 
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The  rule  restricting  the  second  examination  of  witnesses  to  points  upon  which 
they  have  not  previously  been  examined,  was  further  extended  by  Sir  John 
Leach,  M.  R.,  in  Rowley  v.  Adams, (q)  who  allowed  a  witness,  who  had  been 
examined  in  the  cause,  and  had  afterwards  made  an  affidavit  in  support  of  a 
state  of  facts  before  the  Master,  to  be  examined  viva  voce  before  the  Master 
upon  the  subject  of  his  affidavit. 

When  the  reason  upon  which  the  rule  requiring  an  order  of  the  Court  for  the 
re-examination  of  a  witness  before  a  Master,  who  has  been  already  examined 
in  the  cause,  does  not  exist,  the  rule  need  not  be  observed ;  thus,  when  the 
witness  has  been  examined  only  to  prove  exhibits  at  the  hearing,  he  may  be 
T  *838  1  examme^  on  interrogatories  before  the  Master,  to  prove  *other  ex- 

*-  -*  hibits,  without  a  special  order,  (r)  and  it  seems  to  have  been  con¬ 

sidered  that  in  other  cases  the  strict  rule  might  be  relaxed ;  thus,  in  Medley  v. 
Pearce ,  (s)  it  was  said,  by  Lord  Hardwicke,  that  although,  according  to  the 
strict  rule,  an  order  was  necessary  for  the  examination  of  a  witness  to  matters 
of  account  before  the  Master,  who  had  been  examined  to  other  facts  before  the 
hearing,  the  practice  was  otherwise;  and  in  Sivinford  v.  Horne ,  [t)  the  Vice 
Chancellor,  Sir  J.  Leach,  is  reported  to  have  held  that  the  Master  may,  with¬ 
out  order,  examine  to  different  matters  a  witness  who  had  been  examined  before 
the  decree,  but  not  to  the  same  matters ;  but  in  Rowley  v.  Adams ,  (u)  before 
referred  to,  the  same  learned  Judge  states  the  rule  to  be  well  settled,  that  a  wit¬ 
ness  who  has  been  examined  in  a  cause  cannot  be  examined  again  before  a 
Master  without  an  order.  This  rule  is  recognized  in  Metford  v.  Peters ,  ( uu ) 
by  the  present  Vice  Chancellor,  Sir  L.  Shadwell ;  and  in  Smith  v.  Graham ,  (a?) 
Lord  Eldon  actually  suppressed  the  deposition  of  a  witness  before  a  Master, 
who  had  been  examined  previously  to  the  decree,  with  costs,  because  such 
deposition  had  been  taken  without  order. 

It  is  to  be  observed  also,  that  the  rule  which  prohibits  the  re-examination, 
before  a  Master,  without  an  order,  of  a  witness  who  has  been  previously  ex¬ 
amined  in  the  cause,  applies  only  to  prevent  a  witness  from  being  re-examined 
by  the  party  who  examined  him  before,  and  that  it  does  not  affect  the  case 
where  a  witness,  who  has  been  examined  by  one  side  before  the  hearing,  is 
examined  by  the  other  side  after  the  hearing.  He  is  not,  in  such  case,  called 
for  the  purpose  of  mending  his  evidence  given  before  the  hearing;  and  if  he 
does  mend  it,  he  is  adverse  to  the  party  who  calls  him.  [y) 

If  a  witness  who  has  been  examined  in  the  cause  is  afterwards  examined,  by 
the  same  party,  before  the  Master,  without  an  order,  the  opposite  party  may 
obtain  an  order  to  suppress  the  depositions  for  irregularity ;  (z)  such  order, 
T  *839  1  *10wever’  ^  the  circumstances  justify  it,  be  made  without 

i-  -i  prejudice  to  any  application  for  the  re-examination  of  the  same 

witness. 

In  Greenaway  v.  Adams ,  (a)  where  witnesses  had  been  re-examined  before 
the  Master  without  an  order,  but  upon  different  points  from  those  upon  which 
they  were  examined  before,  an  order  was  made,  that  the  Master  might  receive 
the  depositions  in  evidence.  It  is  to  be  observed,  however,  that  the  application 
for  the  order  was  made  by  the  direction  of  the  Master,  and  was  not  opposed  ; 
and  that  Lord  Eldon  directed  that  the  fact  should  be  specially  stated,  that  notice 
of  the  application  had  been  given,  and  no  objection  made. 


(q\  1  M.  &  K.  543.  (r)  Courtenay  v.  Hoskins,  2  Russ.  253. 

0)  1  West,  128. 

( [t )  5  Mad.  379,  sed  quaere  the  correctness  of  this  report. 

( u )  1  M.  &  K.  543.  (uu)  8  Sim.  630. 

(x)  2  Swanst.  264.  (y)  Metford  v.  Peters,  uhi  supra. 

( z )  Vide  ante ,  p.  587.  (a)  13  Ves.  360. 
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With  respect  to  the  power,  which  one  party  to  the  record  has  to  examine 
another  party  as  a  witness  before  the  Master,  it  is  to  be  observed,  that  the  ad¬ 
missibility  of  a  party,  as  a  witness,  depends  upon  the  same  rules  and  principles 
as  the  admissibility  of  parties  to  be  witnesses  before  hearing ;  for  information 
upon  this  part  of  the  subject,  therefore,  the  reader  is  referred  to  a  former  part 
of  the  present  volume ;  ( p )  it  may,  however,  be  noticed,  that  the  rule  which 
has  been  there  stated,  that  a  plaintiff  cannot  be  examined  by  a  defendant  with¬ 
out  his  consent,  (c)  appears  to  have  been  departed  from,  in  Hougliam  v.  San¬ 
dy  s ,  ( d )  where  the  Court  gave  permission  to  the  defendants  to  examine  one  of 
the  plaintiffs  as  a  witness,  upon  the  certificate  of  the  Master,  that  the  examina¬ 
tion  would  be  necessary  for  the  better  prosecuting  the  inquiries ;  but  it  is  to  be 
remarked,  that  the  plaintiffs  were  mere  trustees  of  a  sum  of  money,  and  had 
filed  the  bill  to  ascertain  the  rights  of  the  defendants  in  the  same,  and  that,  con¬ 
sequently,  there  being  no  doubt  about  the  liability  of  the  plaintiffs  to  the  pay¬ 
ment  of  the  money,  which  was  admitted,  and  the  costs  of  suit  being  payable 
out  of  the  fund,  the  reasons  which  prevent  the  examination  of  a  plaintiff,  as  a 
witness  in  ordinary  cases,  did  not  in  that  case,  exist. 

In  order  to  authorize  the  examination  of  a  party,  who  has  not  been  before 
examined  before  a  Master  under  a  decree,  the  same  order  must  be  obtained  as 
is  necessary  to  authorize  the  examination  of  a  party  before  the  hearing,  (e) 

*In  Franklyn  v.  Colquhoun ,  (/)  Lord  Eldon  said  he  had  always  r-  -i 

thought,  that  a  motion  for  one  defendant  to  examine  another,  was  *-  J 

not  a  motion  of  course,  after  a  decree  ;  but  in  Van  v.  Corpe ,  (g)  the  Master  of 
the  Rolls,  Sir  J.  Leach,  after  having  conferred  with  the  Registrar,  said,  it  ap¬ 
peared  to  be  the  practice  of  the  Court  that  such  an  order  might  be  obtained  as, 
of  course,  after  a  decree,  saving  just  exceptions  $  his  Honor’s  decision  was 
afterwards  confirmed  by  the  certificates  of  the  Secretaries  to  the  Master  of  the 
Rolls,  and  of  the  Registrars  and  Six  Clerks,  and  has  since  received  the  sanction 
of  Lord  Langdale,  M.  R.,  in  Paris  v.  Hughes,  (h) 

This  rule,  however,  will  not  apply  where  the  party  has  been  previously 
examined  as  a  witness,  in  which  case  a  special  application  will  be  necessary, 
as  in  other  cases,  and  the  Master  will  be  directed  to  settle  the  interrogatories 
for  the  purpose  of  precluding  the  re-examination  of  the  party  to  matters  as  to 
which  he  has  been  before  examined.  (?') 

The  examination  of  witnesses  before  a  Master  is  effected,  either  by  exhibiting 
interrogatories,  or  by  viva  voce  questions,  addressed  to  the  witness  himself  in 
the  Master’s  presence.  The  former  method  is  the  old  practice  ;  the  latter  was 
introduced  by  Lord  Lynd hurst’s  Orders,  {ii)  and  the  exercise  of  it  is  discre¬ 
tionary  in  the  Master. 

When  a  party  wishes  to  examine  a  witness  before  the  Master,  upon  interro¬ 
gatories,  he  must  have  the  interrogatories  prepared  in  the  same  way  as  interro¬ 
gatories  for  the  examination  of  witnesses  in  the  cause.  (A)  They  must  be  signed 
by  counsel,  and  when  prepared,  they  must  be  engrossed  upon  parchment,  and 
brought  into  the  Masters  Office ;  they  are  not,  however,  as  in  the  case  of  inter¬ 
rogatories,  for  the  examination  of  parties  under  the  directions  of  the  decree, 
settled  by  the  Master,  unless  where  they  are  directed  to  be  so  settled  by  the 
order  of  the  Court,  as  in  the  case  of  witnesses  to  *be  examined,  r  .. 
who  have  been  before  examined  in  the  cause.  (/)  If  they  are  di-  *-  J 


(c)  Ibid. 

(e)  Ante ,  p.  458. 
(g)  3  M.  &  K.  278. 


(b)  Ante,  p.  446. 

(/)  2  S.  &  S.  221. 

(/)  16  Yes.  218. 

(A)  1  Keen,  1. 

(£)  Ibid.,  and  vide  Purcell  v.  M’Namara,  17  Yes.  434. 

(ii)  Ord.  1828,  LXIX.  LXXII.  ( k )  Ante,  p.  466. 

(/)  Ante,  835;  3  Bro.  C.  C.  190. 
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rected  to  be  settled  by  the  Master,  the  Master  must  sign  his  allowance  of  them 
in  the  same  manner  as  he  signs  interrogatories  for  the  examination  of  parties,  (ra) 
If  they  are  not  to  be  settled  by  the  Master,  he  merely  marks  them  as  brought 
into  his  office. 

It  seems  that  the  reception  of  interrogatories  for  the  examination,  before  the 
Master,  of  witnesses  who  are  not  parties  to  the  record,  or  who  have  not  been 
previously  examined  in  the  cause,  is  not,  like  the  examination  of  parties,  a 
matter  in  the  discretion  of  the  Master,  but  that  he  is  bound  to  receive  interroga¬ 
tories  from  the  parties  tendering  them,  and  that  the  circumstance  that  the  facts, 
to  prove  which  they  are  tendered,  were  in  issue,  and  might  have  been  proved 
in  the  cause,  is  not  a  sufficient  reason  for  rejecting  them.  ( n ) 

If  the  Master  refuse  to  receive  interrogatories  for  the  examination  of  witnesses, 
the  proper  course  seems  to  be  to  apply  to  the  Court,  by  motion,  that  he  may 
be  directed  to  receive  them,  (o)  In  Willan  v.  Willan ,  ( p )  however,  the  Lord 
Chancellor  ordered  the  application  to  stand  over,  at  the  same  time  directing  that  a 
petition  should  be  presented,  stating  the  particular  circumstances,  and  the  dates. 

But,  although  a  Master  is  bound  to  permit  the  examination  of  any  witnesses 
before  him,  who  have  not  before  been  examined,  it  is  to  be  understood  that  he 
is  only  obliged  to  do  so,  when  the  examination  is  proposed  to  be  taken  at  a 
proper  period  of  the  investigation  before  him  ;  he  cannot  receive  them  after 
other  witnesses  have  been  examined  and  publication  passed,  without  a  special 
order  of  the  Court,  (</)  which  will  only  be  made  upon  surprise,  (r)  or  under  the 
same  circumstances  as  will  induce  the  Court  to  make  such  an  order  after  publi¬ 
cation  has  passed  before  hearing.  (s) 

It  may  be  observed  here,  that  according  to  the  ordinary  course  of  practice, 
f  *842  1  Party  inten(3ing  to  examine  witnesses  *ought  previously  to  bring- 
*-  d  jng  in  his  interrogatories,  to  carry  into  the  Master’s  Office  a  state  of 

facts,  detailing  the  circumstances  which  he  intends  to  prove.  This  is  neces¬ 
sary,  in  order  to  enable  the  opposite  party  to  cross-examine  the  witnesses,  and  to 
know  what  evidence  it  will  be  necessary  for  him  to  adduce  to  support  his  own 
case ;  and  it  seems,  that  the  examination  of  witnesses  taken  before  such  a  state 
of  facts  has  been  brought  in,  would  be  irregular,  (f)  In  general,  the  state  of 
facts  should  be  brought  in  by  the  party  supporting  the  affirmative,  but  this  is  a 
rule  of  convenience,  and  a  state  of  facts  may  be  brought  in  tendering  a  negative 
issue,  upon  which  it  will  be  competent,  to  the  party  bringing  it  in,  to  examine 
witnesses,  in  support  of  his  negative  statement.  (11)  It  seems,  however,  that, 
in  such  a  case,  the  other  party  can  only  cross-examine  the  witnesses;  he  can¬ 
not,  regularly,  adduce  evidence  in  support  of  the  affirmative  proposition,  with¬ 
out  bringing  in  a  counter  state  of  facts;  but  in  Willan  v.  Willan ,  (a?)  where  he 
omitted  to  do  so,  and  the  plaintiff  (who  was  the  party  bringing  in  the  negative 
state  of  facts,)  had  examined  the  defendant  upon  interrogatories  before  the  Mas¬ 
ter,  putting  every  question  that  would  bring  out  complete  information  as  to  the 
nature  and  extent  of  his  claim,  and  how  he  was  entitled  to  have  it  allowed,  &c., 
and  had  gone  on  to  the  examination  of  witnesses  to  support  his  negative  state 
of  facts,  and  had  permitted  the  defendant  to  examine  his  own  witnesses,  to 
prove  the  affirmative,  without  objecting  that  he  had  not  brought  in  a  counter 
state  of  facts;  Lord  Eldon  held,  that  the  conduct  of  the  plaintiff  amounted  to  a 
waiver  of  the  objection,  arising  from  there  being  no  state  of  facts  previous  to 


(m)  2  Smith,  151. 

(o)  Ibid. 

(q)  Ibid. 

(s)  Ante ,  593. 

(t)  Vide  Willan  v.  Willan,  19  Yes.  590;  Cooper,  291,  S.  C. 

( u )  Ibid.  (a?)  19  Yes.  590. 


(n)  Hough  v.  Williams,  ibid. 

(jo)  Cooper.  291 ;  19  Ves.  590,  S.  C. 
(r)  Ibid. 


IN  THE  MASTER’S  OFFICE. 


493 


the  examination  of  the  defendant’s  witnesses.  The  same  view  was  afterwards 
taken  of  the  practice  by  the  Vice  Chancellor  in  Trezevant  v.  Fraser.  ( y )  In 
that  case,  under  a  decree  directing  an  inquiry  into  the  outstanding  estate  of  an 
intestate,  the  plaintiffs  carried  in  a  state  of  facts,  charging,  that  certain  sums  of 
money  had  been  lent  by  the  intestate  to  one  of  the  next  of  kin,  who  was  a 
defendant  *in  the  cause,  and  were  outstanding  in  his  hands,  and  p  *§^3  q 
examined  the  defendant  upon  interrogatories,  who,  in  his  examina-  L  J 

tion,  set  up  a  case,  shewing  that  the  moneys  alleged  to  be  lent  had  been  given 
to  him  by  the  intestate,  which  he  offered  to  prove  by  a  variety  of  documents, 
which  he  set  out ;  whereupon  the  plaintiffs  amended  their  examination,  by 
charging  that  the  alleged  documents  were  forgeries,  and  proceeded  to  examine 
witnesses  in  support  of  their  state  of  facts ;  and  the  defendant,  also  examined 
witnesses,  without  bringing  in  a  counter  state  of  facts.  Upon  a  petition  to 
suppress  the  defendant’s  depositions,  on  the  ground  of  irregularity,  because 
there  had  been  no  counter  state  of  facts  on  his  part,  the  Vice  Chancellor  held, 
that  the  examination  of  the  defendant  was  a  sufficient  notice  to  the  plaintiffs 
of  the  case  intended  to  be  proved  by  the  defendant,  and  that  the  plaintiffs  had 
waived  their  right  to  object  to  the  defendant’s  evidence,  by  their  acquiescence 
in  his  examination  of  witnesses. 

The  depositions  of  witnesses,  examined  upon  interrogatories,  under  a  reference 
to  a  Master,  may,  when  the  witnesses  reside  in  London,  or  within  twenty  miles 
of  it,  be  taken  either  by  the  examiner  or  by  the  Master ;  where  they  reside  above 
twenty  miles  from  London,  they  may  be  taken  by  commission.  In  either  case, 
their  attendance,  for  the  purpose  of  examination,  maybe  compelled  by  subpoena , 
which  is  in  the  same  form  as  the  ordinary  subpoena  ad  testificandum, [z)  and 
must  be  sued  out,  served,  and  enforced  in  the  same  manner. 

In  strictness,  the  examination  of  witnesses,  after  a  decree,  upon  interrogato¬ 
ries,  ought  to  be  taken  by  one  of  the  examiners  of  the  Court,  who  formerly 
examined  all  such  witnesses  as  the  Master  thought  necessary,  unless  the  Master 
certified  that  a  commission  was  requisite. (a)  A  practice,  however,  has  grown 
up,  which  authorizes  the  examination  of  witnesses,  upon  interrogatories,  in  the 
Master’s  Office,  by  the  Master  himself.  This  practice  originated  with  a  custom, 
•which  appears  to  have  prevailed,  of  inserting  in  the  decree,  a  direction  that  the 
^Master  should  be  armed  with  a  commission  to  examine  witnesses,  p  *944  q 
and  to  direct  a  commission  into  the  country,  if  he  thought  fit.  (b)  -J 

How  it  came  that  such  a  direction  was  inserted  in  the  decrees  of  this  Court,  does 
not  appear;  but  it  seems,  that  it  was  not  of  course,  though  it  was  always  in¬ 
serted,  if  desired,  (c)  The  practice,  however,  appears  to  have  given  rise  to 
differences  between  the  Masters  and  the  Six  Clerks,  and  examiners  of  the  Court, 
about  the  right  of  taking  and  keeping  such  examinations,  and  to  whom  the  com¬ 
missions  and  the  depositions  thereby  taken  should  be  returned,  &c.,  in  conse¬ 
quence  of  which,  an  order  was  made,  dated  the  27th  February  1667,(r/)  whereby 
it  was  directed,  that  if,  upon  any  reference,  the  Master  should  find  any  particular 
points  or  circumstances  needful  to  be  proved,  to  ground  his  report  upon,  which 
were  not  fully  proved,  nor  could  be  examined  to,  before  the  hearing  of  the  cause, 
he  should  then  direct  the  parties  to  draw  interrogatories  to  such  points  or  circum¬ 
stances  only,  and  examine  thereupon ,  in  Court ,  by  the  examiners ,  if  the  wit¬ 
nesses  shall  be  or  reside  within  ten  miles  of  London,  as  by  the  rules  of  the  Court 
they  ought  to  do;  but  that,  if  further  off,  and  the  parties  desired  it,  he  might 


(2/)  MSS.  V.  C.  7th  Aug.  1833.  (z)  Ante ,  p.  475,  vide  Ord.  1833. 

(а)  Parkinson  v.  Ingram,  3  Ves.  603. 

(б)  Parkinson  v.  Ingram,  3  Ves.  603.  Such  direction  is  still  inserted  in  the  decrees  in 
the  Exchequer,  1  Fowler,  Ex.  Pr.  224;  Seton  on  Dec.  12. 

(c)  Parkinson  v.  Ingram,  3  Ves.  607.  ( d )  Beames.  Ord.  218. 
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direct  a  commission  into  the  country,  which  was  to  be  made  out  by  the  Six 
Cierks,  and  which  said  commission,  and  the  depositions  thereby  taken,  were  to 
be  returned,  unopened,  to  the  respective  Six  Clerks,  who  ought  to  have  the 
keeping  thereof,  and  publication  was  to  pass  according  to  the  course  of  the 
Court  in  such  cases.  And  it  was  declared,  that  all  other  examinations  in  the 
Court,  for  the  future,  not  taken  and  kept  of  record  by  the  Six  Clerks  or  exam¬ 
iner  as  aforesaid,  should,  from  thenceforth  be  void,  and  should  not  be  admitted 
to  ground  any  report,  or  otherwise  made  use  of  in  any  proceedings  in  this  Court, 
or  at  law. 

The  above  order,  however,  does  not  appear  to  have  been  observed,  (e)  and  we 
f  *845  1  *'im*  l5,iC  Pracbce  examining  witnesses,  *in  the  Master’s  Office, 

'  expressly  sanctioned  by  another  order,  dated  the  23d  June  1687,(/) 
which  appears  to  have  been  promulgated  to  prevent  the  Master’s  clerks  from  ex¬ 
amining  the  witnesses,  and  enjoining  4 that  every  Master  himself  shall  examine 
ail  witnesses  upon  every  item  of  any  interrogatory  or  interrogatories  as  shall  be 
exhibited  before  him.’  It  is  obvious,  from  this  order,  that  it  was  then  the  prac¬ 
tice  for  the  Master  to  examine ;  and  in  Parkinson  v.  Ingram ,  before  referred 
to,  the  Lord  Chancellor  said,  he  found,  by  every  person  he  had  talked  to  on  the 
subject,  that  it  was  quite  settled  that  the  Master,  whenever  any  subject  occurs  in 
which  he  wishes  to  have  the  examination  of  a  witness,  takes  the  examination  of 
the  witness,  and  that  there  is  a  subpoena ;(g)  and  the  Master  of  the  Rolls,  who 
assisted  the  Lord  Chancellor  in  that  case,  stated,  that  he  concurred  with  him, 
that  the  Master,  if  he  thinks  fit,  may  examine  a  witness  after  a  decree. 

It  is  clear,  therefore,  that  the  Master  has  it  in  his  power  to  examine  the  wit¬ 
nesses  himself,  if  he  thinks  proper  to  do  so,  although  the  practice  of  inserting  such 
a  power  in  the  decree,  has  been  omitted,  in  this  Court,  for  above  a  century.  (/*) 
The  examination  of  witnesses  upon  interrogatories,  by  the  Master  himself,  ap¬ 
pears,  however,  to  be  of  rare  occurrence  |(i)  and  when  the  Master  does  think  it 
right  to  adopt  this  course,  he  is  bound  to  examine  all  the  witnesses  himself,  and 
he  must  not  permit  the  examination  to  be  taken  by  his  clerk,  (/c)  He  must  also 
examine  the  witnesses  upon  every  item  of  every  interrogatory  that  is  exhibited 
before  him, U)  in  the  same  manner  as  the  examiner;  the  depositions  should  also 
f  *846  1  k(T!'  *ky  him,  and  are  not  to  be  made  known  to  the  parties  till  the 

L  J  conclusion,  i.e.  the  publication,  (to) 

When  the  witnesses  are  to  be  examined  by  the  examiner,  the  interrogatories 
having  been  marked  by  the  Master,  are  to  be  filed  in  the  Examiner’s  Office,  and 
the  same  course  of  proceeding  will  there  be  pursued,  as  in  the  ordinary  exami¬ 
nation  of  witnesses  before  decree,  (n) 

If  the  witnesses,  or  any  of  them,  reside  above  twenty  miles  from  London,  they 
may  be  examined  by  commission.  Such  commission,  however,  can  only  be 
obtained  upon  the  Master’s  certificate,  that  it  is  necessary  5(0)  and  if  issued 
without  such  a  certificate,  it  will  be  irregular,  (p)  It  seems  that  an  exception 


(e)  Parkinson  v.  Ingram,  uM  supra. 

(  f)  Beames’s  Ord.  285.  This  appears  to  be  the  order  alluded  to  in  Parkinson  v.  Ingram, 
3  Yes.  604,  under  the  description  of  an  order  made  the  23rd  June,  3  &  4  James  2. 

(g)  In  Parkinson  v.  Ingram,  it  is  stated,  that  the  subpoena  for  the  examination  of  a  wit¬ 
ness,  before  the  Master,  is,  the  same  subpoena  as  to  come  before  the  examiner,  but  that  it  is 
oddly  expressed,  being  in  the  same  form  as  a  subpoena  to  answer  a  bill,  but  that  the  label 
expresses  its  purpose.  A  more  accurate  form  of  subpoena  is  now,  however,  pointed  out  by  the 
orders  of  1833.  Supra. 

(h)  Sanford  v.  Biddulph,  9  Yes.  36.  (?)  Handley  v.  Billing,  1  Sim.  511. 

(k)  Parkinson  v.  Ingram,  ubi  supra.  (/)  Beanies.  Ord.  285. 

(to)  Willan  v.  Wilian,  19  Ves.  593.  (n)  Ante9  p.  474. 

(0)  Parkinson  v.  Ingram,  3  Yes.  603.  (/;)  Bearer  oft  v.  Berkely,  2  Cox,  108. 
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does  not  lie  to  this  certificate,  but  that,  if  it  is  improperly  granted,  a  motion  may 
be  made  to  discharge  the  order  for  the  commission.  ( q ) 

This  order  is  made,  as  of  course,  upon  motion,  or  petition  at  the  Rolls,  upon 
production  of  the  Master’s  certificate,  and  the  commission  is  sued  out,  in  the  same 
manner  as  commissions  for  the  examination  of  witnesses  before  decree. (?  ) 

The  depositions  of  the  witnesses,  when  taken  by  the  examiner,  are  kept  of 
record  in  the  Examiner’s  Office ;  when  taken  by  commission,  they  are  kept  of 
record  by  the  Six  Clerks,  (s)  as  to  the  depositions  taken  before  the  Masters,  in 
their  office,  their  habit  is  to  keep  them  there,  (t) 

It  is  stated  by  the  certificate  of  the  Six  Clerks,  mentioned  in  Handley  v. 
Billinge,(u)  that  where  witnesses  are  examined,  after  a  decree  by  the  examiner, 
or  by  commission,  an  order  must  be  obtained  for  their  publication,  unless  it  is 
passed  by  consent  of  their  clerks  in  Court ;  and  an  order  was  made  by  the  Court 
upon  that  statement  of  the  practice.  It  appears,  ^however,  that  *947  q 
publication  may  also  pass  by  warrant,  and  that,  when  all  the  wit-  L  J 

nesses  have  been  examined,  the  Master  will  appoint  a  day  for  passing  publica¬ 
tion,  by  a  warrant  taken  out  and  served  upon  the  respective  clerks  in  Court,  and 
also  upon  the  examiner,  underwritten,  to  ‘pass  publication  of  the  depositions 
taken  by  the  examiner,’  after  which,  office  copies  of  the  depositions  will  be 
delivered  out.  (a?) 

Some  doubt  appears  to  have  been  entertained,  whether  in  cases  where  wit¬ 
nesses  were  examined  by  the  Master  himself,  any  formal  publication  take 
place  ;[y)  but  from  the  certificate  of  the  Six  Clerks,  in  Handley  v.  Billinge,(z) 
above  referred  to,  it  appears,  that  when  witnesses  are  examined  by  the  Master, 
publication  passes  by  his  warrant. 

When  publication  passes  by  consent,  it  is  done  by  the  respective  clerks  in 
Court  signing  a  consent  to  pass  publication  in  the  Six  Clerks’  Rule  Book,  (a) 
If  it  should  be  necessary  to  enlarge  publication,  warrants  must,  before  publica¬ 
tion  has  actually  passed,  be  taken  out  and  served  upon  the  adverse  clerk  in 
Court,  and  also  upon  the  examiner  5  and  the  Master,  upon  attendance,  will 
exercise  his  discretion  upon  hearing  all  parties  interested,  (b) 

After  publication  of  the  depositions,  upon  a  reference  to  a  Master,  a  new 
witness  cannot  be  examined  without  a  special  order  to  warrant  it,  (c)  which  will 
only  be  granted  upon  the  same  grounds  as  those  upon  which  the  further  exami¬ 
nation  of  witnesses  after  publication,  is  permitted  before  the  hearing.  ( d ) 

The  preceding  observations  with  regard  to  the  examination  of  witnesses  after 
a  decree,  refer  only  to  the  examination  of  witnesses  upon  interrogatories,  which, 
previously  to  Lord  Lyndhurst’s  Orders  of  1828,  was  the  only  way  in  which 
witnesses  could  be  examined  in  a  Court  of  Equity,  unless  for  the  mere  purpose 
of  proving  exhibits,  which,  as  we  have  before  seen,  may  be  done  by  witnesses 
viva  voce.  By  the  69th  of  *the  above  orders,  however,  the  power  p  *g48  1 

of  examining  witnesses  viva  voce  in  a  more  extensive  manner,  has  L  -* 

been  given  to  the  Masters,  and  the  Master  is  thereby  empowered,  in  his  discre¬ 
tion,  to  examine  any  witnesses  viva  voce.  It  does  not  appear  to  have  been 


( q )  ChafFen  v.  Wills,  I  Dick.  377 ;  sed  vide  Chennell  v.  Martin,  4  Sim.  342. 

(r)  Ante,  p.  489.  (s)  Beames’s  Ord.  221. 

(/)  Parkinson  v.  Ingram.  3  Ves.  607.  (u)  1  Sim.  511. 

(a?)  1  Turn.  &  V.  396. 

(y)  Vide  Willan  v.  Willan,  19  Ves.  591;  and  Sheppard  v.  Collyer,  cited  ib. 

(z)  Ubi  supra.  (a)  Handley  v.  Billinge,  1  Sim<  511. 

(6)  1  Turn.  &  V.  396. 

(c)  Willan  v.  Willan,  19  Ves.  594;  Winpenny  v.  Courtney,  5  Sim.  554.  This  extends 
to  the  examination  of  a  witness  viva,  voce ,  Trotter  v.  Trotter,  5  Sim.  538. 

(d)  Ante,  p.  592. 
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positively  decided,  whether  the  discretion  given  to  the  Master,  by  this  order,  is 
limited  by  the  rules  before  laid  down  with  regard  to  the  examination  of  witnesses 
who  have  been  before  examined  ;  but  in  Rowley  v.  Adams,  (e)  where  the  ques¬ 
tion  arose  upon  the  Master’s  refusal  to  examine  a  witness  viva  voce ,  who  had 
been  previously  examined  in  the  cause,  the  Master  of  the  Rolls  seems  clearly 
to  have  recognized  the  rule,  that  a  witness  who  has  been  examined  in  the  cause, 
cannot  be  re-examined  before  the  Master,  without  an  order,  as  applying  to  a 
viva  voce  examination,  as  well  as  to  an  examination  upon  interrogatories,  and 
made  an  order  accordingly.  And  it  seems,  also,  that  where  witnesses  have 
been  examined  under  a  decree,  and  publication  has  passed,  the  Master  is  under 
similar  restrictions  as  to  the  examination  of  witnesses  viva  voce ;  therefore, 
where,  after  publication  passed,  and  a  warrant  on  preparing  the  report  had  been 
taken  out  and  served,  the  Master  conceiving  that  the  discretion  given  him,  by 
the  69th  order,  might  be  exercised  at  any  time,  took  the  examination  of  a  wit¬ 
ness  viva  voce ,  the  Court,  on  motion,  suppressed  the  deposition.(/) 

In  order  to  compel  the  attendance  of  a  witness  to  be  examined  viva  voce 
before  the  Master,  a  subpoena  may  be  sued  out  in  the  same  manner  as  an  ordi¬ 
nary  subpoena,  upon  a  note  from  the  Master,  (g)  The  form  of  the  subpoena,  is 
pointed  out  by  the  orders  of  1833,  and  differs  little  from  the  ordinary  subpoena  ad 
testificandum ,  except  that  it  specifies  that  the  party  is  to  attend  the  Master,  &c. 

A  party  wishing  to  examine  a  witness  viva  voce ,  must  take  out  a  warrant  for 
that  purpose,  underwritten — ‘To  examine  A.  B.  viva  voce ,  before  the  Master,’ 
T  *849  1  must  be  ^served  upon  the  clerk  in  Court  for  the  opposite 

L  J  party.  \h)  If  a  subpoena  is  necessary,  he  must  serve  one  upon  the 

witness,  with  the  usual  note  fixing  the  time  of  his  attendance  at  the  return  of 
the  warrant  ;(i)  at  which  time  the  parties  must  attend  the  Master,  together  with 
the  witness.  The  party  calling  the  witness,  examines  him,  and  the  other  party 
cross-examines  him,  and  the  Master  asks  such  questions  as  he  thinks  proper, 
the  questions  not  being  put  from  written  interrogatories.  ( k ) 

By  the  69th  order, (/)  authorizing  the  viva  voce  examination  of  witnesses,  it 
is  directed,  ‘that  the  evidence  upon  such  viva  voce  examination  shall  be  taken 
down  by  the  Master,  or  by  the  Master’s  clerk,  in  his  presence ,  and  preserved 
in  the  Master’s  Office,  in  order  that  the  same  may  be  used  by  the  Court  if 
necessary.  ’ 

It  may  be  observed  here,  that  as  the  examination  viva  voce ,  takes  place 
openly,  before  the  parties,  their  counsel,  or  solicitor,  the  evidence  given  is  fully 
known,  at  the  time,  to  the  parties  interested,  and  therefore  no  formal  publica¬ 
tion  of  it  is  necessary. 

By  the  67th  of  Lord  Lyndhurst’s  Orders,  it  is  directed  that  the  Master  shall 
not  receive  further  evidence,  as  to  any  matters  depending  before  him,  after  issuing 
the  warrant  on  preparing  his  report,  but  that  he  shall  not  issue  such  warrant, 
without  previously  requiring  the  parties  to  shew  cause  why  such  warrant  should 
not  issue.  This  order  has  been  considered  to  extend  to  prevent  the  Master 
from  examining  a  witness  viva  voce ,  after  issuing  the  warrant  to  prepare  his 
report,  (m) 


(e)  1  M.  &  K.  543,  supra. 

(f)  Trotter  v.  Trotter,  5  Sim.  338  ;  the  objection  in  this  case,  was  upon  two  grounds; 
1st,  because  the  witness  had  been  examined  after  publication;  and,  2nd,  because  under  the 
67th  order,  the  Master  could  not  receive  any  further  evidence. 

( g )  Ord.  1828,  LXTX  (h)  2  Smith,  150. 

(i)  Ante,  p.  477.  ( [k )  2  Smith,  150. 

(/)  Ord.  1828.  (m)  Trotter  v.  Trotter,  5  Sim.  383. 
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The  attention  of  the  reader,  has  been  drawn  to  the  necessity  there  exists  for 
a  party,  who  intends  to  examine  witnesses  before  a  Master  under  a  decree,  to 
carry  in  a  state  of  facts,  detailing  *the  circumstances  which  he  pro-  p 
poses  to  prove  ;(?i)  but  as  a  state  of  facts  is  frequently  required  for  *- 
other  purposes  than  that  of  affording  a  foundation  for  the  examination  of  wit¬ 
nesses,  and  is  the  general  form  by  which  the  prosecution  of  every  reference 
to  a  Master  is  commenced,  it  will  not  be  superfluous  in  this  place,  to  devote  a 
few  lines  to  the  consideration  of  its  nature,  and  of  the  practice  arising  out  of  it. 

A  state  of  facts ,  as  its  name  imports,  is  a  statement  in  writing,  made  by  a 
party  who  wishes  to  prosecute  or  resist  any  inquiry  before  a  Master,  of  the 
facts  and  circumstances  upon  which  he  relies,  either  in  support  of  his  own 
cause,  or  in  contradiction  or  defeazance  of  that  of  his  adversary.  It  is,  in  effect, 
the  4 pleading ’  of  the  party  before  the  Master ,  and  is  governed  by  nearly 
the  same  rules  and  principles  as  pleadings  in  the  Court,  although,  not  being 
signed,  nor,  in  general,  prepared  by  counsel,  they  are  not  always  so  strictly 
observed.  A  state  of  facts,  however,  must  be  pertinent  to  the  matter,  and  must 
not,  any  more  than  any  other  proceeding  in  the  cause,  contain  any  scandal,  and 
if  it  is  either  scandalous  or  impertinent,  the  scandalous  or  impertinent  matter 
may  be  expunged,  in  the  manner  which  will  be  presently  pointed  out.  A  state 
of  facts  is  intituled  in  the  cause,  and  contains  a  detail  of  the  facts  and  circum¬ 
stances  intended  to  be  relied  upon  by  the  party ;  when  the  party  carrying  in  the 
state  of  facts,  makes  any  claim  upon  the  fund  in  Court,  it  is  usual  to  conclude 
the  statement  with  the  particulars  of  the  claim,  in  the  manner  of  a  prayer  for 
relief  to  the  bill,  as  follows: — i  And  the  said  A.  B .,  therefore ,  claims , 
in  such  case,  the  proceeding  is  called  4  a  state  of  facts  and  claim.  ’  When  the 
object  of  the  party  is  to  charge  another  with  the  receipt  of  money,  &c.,  the  state 
of  facts  concludes  with  a  charge  in  the  following  form : — 4  And  the  said  A.  J9., 


therefore ,  charges ,  in  such  case  the  proceeding  is  called  4  a  state  of  facts 

and  charge .’  It  maybe  remarked,  that  a  charge  is  not  always  preceded  by  a 
state  of  facts,  but  if  the  matter  appears  from  any  admissions  in  any  account,  or 
examination  or  proceeding  in  the  Master’s  Office,  and  requires  no  other  proof 
in  support  of  it,  it  is  usual  to  make  4  a  charge ’  only. 

*When  a  state  of  facts  is  prepared,  it  is  carried  in  to  the  Master’s 
Office,  and  a  warrant  4ou  leaving ,’  must  be  served  upon  the  other 
parties,  who  may  then  apply  for  and  obtain  copies  from  the  Master’s  clerk, 
and  if  they  have  a  counter  state  of  facts  to  leave,  they  must  proceed  in  the 
same  manner. 

It  is  usual  to  add  to  a  state  of  facts,  a  sort  of  petition,  that  the  party  may  be 
at  liberty  to  add  to,  alter,  or  vary  the  state  of  facts,  as  he  may  be  advised ;  and 
it  is  presumed,  that  such  form  was  originally  considered  necessary,  to  enable 
the  party  to  amend  his  state  of  facts,  after  it  had  been  delivered  in.  It  is, 
however,  now  an  unnecessary  form,  as  a  state  of  facts  may  be  amended  at  any 
time,  or  a  further  state  of  facts  carried  in,  upon  leaving  which,  a  warrant  4  on 
leaving,’  should  be  taken  out  and  served,  as  when  an  original  state  of  facts  is 
left.  A  state  of  facts,  however,  should  not  be  varied  or  altered  after  the  exami¬ 
nation  of  witnesses  has  been  commenced. 


(n)  Ante ,  p.  841. 
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Of  Scandal  and  Impertinence  in  the  Proceedings. 


The  reader’s  attention  has  been  already  directed  to  the  necessity  for  excluding 
scandal  and  impertinence  from  examinations  and  states  of  facts  before  a  Master, 
and  the  same  necessity  exists  with  reference  to  affidavits,  and  to  all  other  pro¬ 
ceedings  in  the  Master’s  Office.  ( o ) 

Formerly,  the  course  of  proceeding  to  procure  the  expunging  of  scandalous 
or  impertinent  matter  from  proceedings  in  the  Master’s  Office,  was  the  same  as 
that  resorted  to  in  the  case  of  scandal  or  impertinence  upon  pleadings  or  other 
matters  before  the  Court,  but  by  the  new  orders,  (p)  a  somewhat  different  course 
must  now  be  pursued. 

Under  the  old  practice,  the  Master  had  no  authority  to  look  into  any  proceed¬ 
ing  before  him,  for  the  purpose  of  ascertaining  whether  it  was  scandalous  or 
impertinent,  without  an  order  of  the  Court  directing  him  to  do  so ;  and  so,  if 

*852 


c 


he  found  that  there  *was  scandalous  or  impertinent  matter  in  the 
J  proceeding,  he  could  not  proceed  to  expunge  it,  unless  directed  to 


do  so,  by  another  order ;  but,  by  the  73rd  of  Lord  Lyndhurst’s  Orders,  ( q )  it  is 
directed,  that  ‘if  a  party  wishes  to  complain  of  any  matter  introduced  into  any 
state  of  facts,  affidavit,  or  other  proceeding  before  the  Master ,  on  the  ground 
that  it  is  scandalous  or  impertinent,  he  shall  be  at  liberty,  without  any  order  of 
reference  by  the  Court ,  to  take  out  a  warrant  for  the  Master  to  examine  such 
matter ;  and  the  Master  shall  have  authority  to  expunge  any  such  matter  as  he 
shall  find  to  be  scandalous  or  impertinent.’  Under  this  order,  therefore,  it  is 
no  longer  necessary  for  a  party  complaining  of  scandal  or  impertinence  in  a  pro¬ 
ceeding  before  a  Master,  to  obtain  an  order  of  the  Court,  directing  the  Master 
to  look  into  it,  but  he  may  proceed  upon  it  at  once,  by  taking  out  and  serving  a 
warrant  to  examine  into  it  before  the  Master.  The  above  order,  however,  is 
somewhat  deficient,  in  not  pointing  out  the  course  to  be  adopted,  after  the 
Master  has  acted  upon  the  warrant.  The  order,  as  we  have  seen,  directs  that 
the  Master  shall  ‘have  authority  to  expunge  any  such  matter  which  he  shall 
find  to  be  scandalous  or  impertinent,’  from  which  it  might  be  inferred,  that  the 
order  authorizes  the  Master  immediately  to  proceed  to  the  operation  of  expung¬ 
ing.  This,  however,  cannot  have  been  the  intention  of  the  framers  of  the 
order,  as  such  a  proceeding  would  be  most  unfair  towards  the  party  bringing  in 
the  state  of  facts  or  other  proceeding,  by  depriving  him  of  all  opportunity  of 
taking  the  opinion  of  the  Court  upon  the  propriety  of  the  Master’s  decision, 
it  being  the  well  known  rule  of  the  Court,  that,  after  impertinent  matter  has 
been  expunged,  exceptions  to  a  report  of  impertinence  cannot  be  taken.  ( r )  It 
is  presumed,  therefore,  that  the  object  of  the  73rd  order,  is  merely  to  do  away 
with  the  necessity  for  any  order,  either  to  examine  into  the  scandal  or  imperti¬ 
nence,  or  for  expunging  it,  and  to  leave  the  practice,  in  other  respects,  as  it 
existed  at  the  time  the  73rd  order  was  promulgated.  If  this  be  the  case,  the 
~1  course  °f  proceeding  properly  is  for  the  Master,  having  been  ^called 
L  J  upon  by  warrant  to  look  into  the  state  of  facts,  &c.,  to  ascertain 

whether  there  is  any  impertinent  or  scandalous  matter  in  it,  to  make  his  report 
to  the  Court,  in  the  same  manner  that  he  did  under  an  order  of  reference,  for 
the  purpose  of  affording  the  other  side  an  opportunity  of  taking  the  opinion  of 
the  Court,  by  excepting  to  his  report,  and  then,  if  he  has  reported  that  there  is 
scandal  or  impertinence,  and  no  exceptions  are  taken,  to  proceed  under  another 

(o)  For  the  nature  of  scandal  and  impertinence,  vide  ante ,  vol.  1,  p.  452. 

Ip)  Ord.  1828.  ( q )  Ord.  1828. 

(r)  Wadman  v.  Birch,  3  Swanst.  230,  n;  David  v.  Williams,  1  Sim.  17;  Norway  v. 
Rowe,  1  Mer.  135. 
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warrant  to  expunge  the  scandalous  or  impertinent  matter,  in  the  same  manner 
that  he  did  upon  the  second  order  under  the  old  practice.  (5) 

It  is  to  be  observed  that,  under  this  practice,  care  must  be  taken  to  file  the 
exceptions  to  the  Master’s  report,  immediately  upon  the  report  being  filed, 
or  at  least  before  the  time  arrives  for  attending  the  warrant  to  expunge ;  because, 
after  the  expunging  has  taken  place,  there  is  no  longer  any  matter  upon  the 
record  as  to  which  the  Court  can  form  an  opinion. 

It  is  to  be  remarked,  also,  that  the  11th  of  Lord  Lyndhurst’s  Orders,  (f) 
which  requires  exceptions  in  writing  to  be  taken  and  signed  by  counsel,  in  cases 
of  scandal  or  impertinence,  applies  only  to  pleadings  or  other  matters  depending 
before  the  Court ,  and  not  to  matters  in  the  Master’s  Office  $  it  is,  not,  therefore, 
necessary  in  proceeding  upon  scandal  or  impertinence,  in  matter  before  the  Mas¬ 
ter,  to  take  exceptions  in  writing.  It  is  presumed,  however,  that  if  the  Master 
certifies  that  there  is  no  scandal  or  impertinence  in  the  matter  before  him,  and 
exceptions  are  taken  to  his  certificate,  it  is  incumbent  upon  the  party  excepting 
to  point  out,  by  his  exceptions,  in  what  particular  parts  the  matter  is  scandalous 
or  impertinent,  in  the  same  manner  as  was  formerly  done  in  cases  of  exceptions 
to  the  Master’s  report  upon  references  for  impertinence  in  pleadings  and  other 
matters  before  the  Court.  ( u ) 

The  22nd  order  of  1833,  (a?)  directs  that,  in  case  of  reference  *of 
answer,  &c.,  for  scandal  or  impertinence,  the  Master  shall  be  at 
liberty,  without  further  order ,  to  tax  the  costs  of  such  references,  and  conse¬ 
quent  thereupon,  and  to  direct  by  whom  they  shall  be  paid,  &c.,  that  order, 
however,  applies  only  to  pleadings  or  other  proceedings,  before  the  Court ;  in 
the  case  of  inquiries  as  to  scandal  or  impertinence  in  proceedings  in  the  Master’s 
Office,  the  Master  has  no  power  to  tax  the  costs  without  an  order  to  that  effect ; 
when,  therefore,  the  Master,  after  having  certified  that  he  has  found  scandalous 
or  impertinent  matter,  has  expunged  it,  he  should  certify  that  he  has  so  done, 
and  then  the  successful  party  should  move,  on  the  Master’s  certificate,  when 
filed,  for  the  costs  occasioned  by  the  scandal  or  impertinence,  (k )  And  so,  if 
the  Master  is  of  opinion  that  the  examination  is  not  scandalous  or  impertinent, 
he  should  so  certify,  as  well  to  enable  the  party  complained  against  to  apply  for 
costs,  as  to  enable  the  party  complaining  to  except  to  his  certificate.  In  either 
case  the  application  is  of  course,  and  may  be  made  by  motion  or  by  petition  at 
the  Rolls.  (/) 


Inquiries  as  to  Heirs  at  Law ,  next  of  Kin ,  Creditors ,  <$*c. 

Having  directed  the  reader’s  attention  to  the  general  nature  of  the  proceedings 
before  the  Master,  and  to  the  powers  with  which  the  Master  is  invested  to 
enable  him  to  perform  the  duty  imposed  upon  him  by  the  order  of  reference,  it 
becomes  necessary  now  to  point  out  the  course  to  be  pursued  in  the  Master’s 
Office,  upon  the  particular  reference  before  him.  The  objects,  however,  for 
which  references  to  a  Master  may  be  made,  are  so  numerous  and  various,  that 
it  would  be  impossible,  in  a  Treatise  of  this  nature,  specifically  to  detail  the 


( s )  This  is  nearly  the  course  of  proceeding  pointed  out  by  the  XXn.  of  Lord  Brougham’s 
Orders,  1833;  but  the  operation  of  that  order,  is  expressly  limited  to  references  of  answers, 
or  other  pleadings  or  matters  depending  before  the  Court. 

(t)  Ord.  1828;  ante ,  vol.  1,  p,  456. 

(u)  Vide  Craven  v.  Wright,  2  P.  Wins.  181 ;  sed  vide  Mackworth  v.  Briggs,  2  Atk.  182. 

(x)  Ante ,  p.  458.  ( fc )  2  Smith.  136. 

(/)  Ibid.  137. 
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course  of  proceeding  which  should  be  adopted  in  each ;  all  that  can  be  done, 
therefore,  on  the  present  occasion,  is,  to  direct  the  practitioner  to  the  practice 
in  the  Master’s  Office,  upon  some  of  the  most  usual  subjects  of  reference,  from 
which  he  will  be  able,  by  analogy,  to  guide  his  steps  upon  others  which  are  not 
of  such  frequent  occurrence. 

T  *855  1  *^n  ^°*ne  ^s’  ^  shall?  in  this  place,  confine  my  attention  to  those 
L  -1  references  which  are  usually  made  by  decrees  or  decretal  orders,  as 

those  which  are  made  upon  interlocutory  orders  will  come  more  properly  under 
discussion  in  a  future  part  of  the  Treatise,  when  the  nature  of  interlocutory  appli¬ 
cations  upon  which  they  are  founded  shall  be  considered. 

References  to  the  Master  upon  decrees  or  decretal  orders,  are  either — 1.  to 
make  inquiries  ;  2.  to  take  accounts  and  make  computations ;  or,  3.  to  perform 
some  special  ministerial  acts  directed  by  the  Court ;  to  these  may  be  added  the 
taxation  of  costs ;  but  as  the  subject  of  taxing  costs  will  come  more  properly 
under  consideration  when  we  arrive  at  the  general  discussion  of  costs,  which 
will  form  the  subject  of  a  future  chapter,  (m)  it  will  not  be  now  further  alluded 
to  than  as  it  comes  incidentally  under  our  notice  in  the  discussion  of  other 
matters. 

Inquiries  by  the  Master,  are  directed  either  to  persons  or  to  facts,  though 
sometimes  they  are  directed  to  matters  of  law  ;  but  it  is,  in  general,  in  those 
cases  only  where  the  law  comes  in  as  a  matter  of  fact,  as  in  the  case  of  an 
inquiry  into  the  law  of  a  foreign  country,  that  the  Master  is  ever  directed  to 
inquire  into  the  law,  the  habit  of  the  Court  not  being  to  refer  abstract  questions 
of  law  to  the  opinion  of  the  Masters.  Sometimes,  however,  questions  of  law 
are  so  mixed  up  with  the  fact  to  be  ascertained,  that  it  is  not  possible  to  decide 
upon  the  one  without  giving  an  opinion  as  to  the  others.  In  such  case,  the 
Master  is  bound  to  give  his  opinion  upon  the  law,  as  well  as  upon  the  matter  of 
fact  referred  to  him ;  as  in  the  case  of  a  reference  to  a  Master  to  inquire  whether 
a  good  title  can  be  made  to  land,  &c. 

The  most  usual  cases  in  which  inquiries  as  to  persons  are  directed  to  be 
made  by  a  Master,  are  those  in  which  it  is  necessary  to  ascertain  the  heir-at- 
law  or  next  of  kin  of  a  deceased  person.  The  same  sort  of  inquiry  is  also 
frequently  directed  for  the  purpose  of  ascertaining  the  individuals  forming  a 
particular  class,  such  as  grandchildren  or  cousins  of  a  person  deceased,  or  the 
f  *856  1  Persons  ent6led  t0  a  share  of  prize-money,  (n)  *A  similar  inquiry 
l  J  is  also  necessary  where  it  is  referred  to  the  Master  to  take  an  account 

of  the  debts  due  by  a  particular  individual,  such  account  involving,  necessarily, 
an  inquiry  who  the  creditors  are,  as  well  as  into  the  amount  of  their  claims. 

It  may  be  noticed,  with  reference  to  inquiries  of  this  nature,  that  in  almost 
every  decree  by  which  they  are  ordered,  it  forms  a  part  of  the  usual  directions, 

6  that  the  Master  shall  cause  advertisements  to  be  published  in  the  London 
Gazette ,  and  such  other  public  papers  as  he  shall  think  fit,  for  such  next  of 
kin,(o)  [or  for  the  creditors  of  the  said  A.  B.,Qo)]  to  come  in  and  make  out 
their  kindred,  [or  prove  their  debts,]  and  that  he  shall  fix  a  peremptory  day  for 
that  purpose,  in  default  of  which  they  are  to  be  excluded  the  benefit  of  the 
decree. 

Where  such  a  direction  occurs,  the  first  proceeding  to  be  taken  is,  to  apply 
at  the  Master’s  Office  for  an  advertisement  for  persons  claiming  to  b£  heir-at- 
law,  or  next  of  kin,  or  creditors  to  come  in ,(</)  which  having  been  obtained  and 
signed  by  the  Master,  is  taken  to  the  publisher  of  the  London  Gazette  for  inser- 


(m)  Chap,  of  Costs.  (n)  Good  v.  Blewitt,  19  Yes.  336. 

(o)  Seton  on  Dec.  72.  ( p )  lb.  51. 

(q)  If  more  than  one  of  these  inquiries  are  directed  by  the  decree,  separate  advertisements 
are  inserted  for  each. 
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tion,  copies  of  it  having  been  previously  made  for  insertion  in  some  of  the  daily 
morning  or  evening  papers,  as  the  Master  shall  direct,  (r)  Where  the  individual, 
whose  debts  or  next  of  kin  are  to  be  inquired  into,  died  in  the  country,  it  is 
usual  to  have  the  advertisement  inserted  in  one  or  more  of  the  provincial  papers 
where  he  died ;  and,  should  he  have  died  in  any  of  the  colonies,  the  Master 
usually  requires  evidence  of  similar  advertisements  having  been  inserted  in  the 
Colonial  Gazette  or  other  newspapers  of  the  place,  (s) 

In  about  a  month’s  time  from  the  insertion  of  this,  a  second  advertisement  is 
obtained  from  the  Masters’s  Office,  and  inserted  in  the  Gazette  and  other  news¬ 
papers  as  before,  which  is  called  a  peremptory  advertisement,  limiting  the  day 
for  the  creditors  or  next  of  kin,  &c.,  to  come  in  and  establish  their  p  *857  "1 

^claims,  {t)  In  the  case  of  advertisements  in  the  East  Indies  or  b  J 

colonies  the  first  is  always  peremptory,  (u) 

This  limitation  of  the  day  is  made  in  compliance  with  the  usual  direction  in 
the  decree,  which,  as  we  have  seen,  directs  that  parties  who  do  not  come  in 
and  prove  their  debts,  or  otherwise  establish  their  claims  before  it  arrives,  shall 
be  excluded  the  benefit  of  the  decree,  (uu)  It  seems,  however,  that  notwith¬ 
standing  this  peremptory  direction,  no  objection  can  be  offered  to  the  reception 
of  a  charge  or  claim,  by  the  Master,  provided  the  same  is  left  before  the  warrant 
on  preparing  the  report  has  been  issued,  (x)  And  that,  afterwards,  although 
such  charge  cannot  be  entertained  by  the  Master,  the  Court  will  let  in  creditors, 
or  next  of  kin,  at  any  time  while  the  fund  is  in  Court.  (?/)  And  even  where  the 
money  had  been  apportioned  amongst  the  creditors  (the  assets  being  deficient,) 
and  transferred  to  the  Accountant  General,  to  pay  them  and  the  costs  of  the  suit, 
a  creditor,  who  swore  that  he  was  not  aware  of  the  decree,  was  allowed,  on 
motion,  to  come  in  and  prove  his  debt,  upon  payment  of  the  costs  of  the  appli¬ 
cation,  and  the  expense  incident  to  the  same,  in  recasting  the  apportionment  of 
the  property  amongst  the  creditors,  (z)  In  Gillespie  v.  Alexander ,(a)  after  the 
creditors,  who  had  proved,  had  been  paid  their  debts,  and  the  residue  had  been 
ordered  to  be  apportioned  amongst  the  legatees,  another  creditor  obtained  leave 
to  go  in  and  prove  his  debt;  but  in  the  meantime  the  fund  was  apportioned,  and 
out  of  it  some  of  the  legatees  received  the  shares  due  to  them  on  account  of  their 
legacies,  and  the  remainder  was  carried  over  to  the  account  of  *the  -i 

other  legatees,  and  Lord  Eldon  held,  that  the  creditor  was  not  h  J 

entitled  to  receive  the  whole  of  his  debt  out  of  the  funds  of  the  other  legatees 
remaining  in  Court,  but  only  such  part  of  it  as  should  bear  the  same  proportion 
to  the  whole,  as  the  legacies  given  to  those  legatees  bore  to  the  whole  amount 
of  the  legacies  given  by  the  will.  His  Lordship,  however,  reserved  permission 
to  the  creditor  to  apply  to  the  Court,  as  he  might  be  advised,  against  such  of  the 
legatees  as  had  received  payment  on  account  of  their  respective  legacies,  and 
directed  that  he  and  the  legatees,  out  of  whose  funds  he  was  to  be  paid  in  part, 
should  be  at  liberty  to  apply  to  the  Court,  according  to  their  respective  rights 


(r)  Bennett,  49.  (s)  Ibid.  50. 

(t)  Bennett,  50.  (u)  2  Smith,  109. 

(uu)  It  appears  that  the  direction  for  exclusion  has  been  extended  to  legatees,  (Seton  on 
Decrees,  65.)  This,  however,  is  incorrect,  and  in  Anon.  9  Price,  210,  Lord  Ch.  Baron 
Richards  observed,  that  the  reason  why  creditors  are  excluded,  unless  they  should  come  in 
within  a  limited  time,  is,  because  they  could  not  be  known  to  the  Court  or  ascertained,  unless 
they  should  appear,  and  parties  interested  were  not  to  be  delayed  by  the  laches  of  the  creditors. 
The  same  observation  will  apply  to  next  of  kin,  but  not  to  legatees,  unless  they  constitute  a 
class,  to  ascertain  which  it  is  necessary  to  have  recourse  to  advertisements,  in  which  case 
there  must  be  a  direction  for  exclusion. 

( x )  2  Smith,  267.  (j/)  Lashley  v.  Hogg,  11  Yes.  602. 

(z)  Angell  v.  Haddon,  1  Mad.  530.  (a)  3  Russ,  130. 
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and  interests,  with  regard  to  the  testator’s  estate  remaining  outstanding,  as  and 
when  the  same  should  be  gotten  in  and  received. 

It  is  to  be  observed,  that  when  a  decree  directs  inquiries  as  to  next  of  kin, 
creditors,  &c.,  with  directions  that  the  Master  shall  fix  a  day,  &c.,  after  which 
all  persons  will  be  excluded  the  benefit  of  the  decree,  it  is  not  usual  for  the 
Master,  in  his  report,  to  notice  any  creditors  except  those  who  come  in  under 
the  decree.  He  merely  states  the  claims  which  have  been  proved,  taking  no 
notice  of  the  possible  claims  of  others,  who,  whether  entitled  or  not,  did  not 
come  in. (b)  Where,  however,  under  a  decree  directing  an  account  of  the  pro¬ 
ceeds  of  a  joint  adventure,  (pronounced  upon  a  bill  filed  by  one  partner  on  behalf 
of  himself  and  all  the  others,)  in  which  an  inquiry  was  directed  as  to  who  were 
concerned  with  the  plaintiff  in  the  adventure,  with  the  usual  direction  as  to 
advertisements,  the  Master  not  only  reported  those  who  had  come  in,  but  pro¬ 
ceeded  to  state  the  names  of  several  other  persons,  who,  though  they  had  not 
come  in,  were  nevertheless  considered  by  him  entitled  to  shares  of  the  fund ; 
the  Master  of  the  Rolls,  Sir  W.  Grant,  on  further  directions,  decreed  an  account 
to  be  taken,  not  only  of  what  was  due  to  those  who  had  come  in,  but  of  what 
sums  had  been  paid  by  the  defendant,  before  the  suit  was  instituted,  to  the 
other  persons  who  were  reported  to  be  entitled  to  shares,  but  who  had  not  come 
in,  and  of  what  remained  in  the  hands  of  the  defendant,  beyond  what  had  been 
T  *859  1  S0  >  *but  Lord  Eldon  appears  to  have  held  that  part  of  the 

L  -J  decree  to  be  wrong,  and  to  have  considered  that,  by  analogy  to  the 

case  of  creditors,  the  parties,  who  did  not  come  in,  ought  to  be  excluded  from 
the  benefit  of  the  decree. 

In  the  above  case,  Lord  Eldon  observed,  that  it  was  clear,  by  analogy,  that  if 
creditors  did  not  come  in,  and  were  excluded  from  the  benefit  of  the  decree,  ‘that 
would  not  prevent  another  bill,  having  due  regard  to  costs,  &c.’  With  reference 
to  this  observation,  it  may  be  observed,  that  the  rule  of  the  Court  is,  that  the  dis¬ 
tribution  of  property,  under  the  decree  of  the  Court,  amongst  persons  found  by 
the  Master’s  report  to  be  entitled,  does  not  conclude  the  rights  of  persons  who 
have  an  equal  or  paramount  title  to  those  amongst  whom  the  distribution  has 
taken  place  ;(c)  such  are  only  precluded  from  taking  the  benefit  of  the  decree 
under  which  the  distribution  has  been  made,  and  they  may,  notwithstanding 
that  decree,  file  another  bill  against  the  persons  who  have  taken  the  property 
under  it,  to  compel  them  to  refund.  Thus,  after  a  distribution  of  the  estate  of 
a  deceased  person  has  taken  place  under  a  decree  in  a  creditor’s  suit,  a  creditor, 
who  has  not  come  in  under  the  decree,  may  sustain  a  suit  against  the  creditors 
in  an  inferior  or  in  an  equal  class  with  himself,  to  compel  them  to  contribute, 
out  of  what  they  have  received  under  the  decree,  towards  payment  of  his 
demand.  So  after  a  distribution  of  the  properly  of  an  intestate,  amongst  the 
persons  who  have  been  found  by  the  Master’s  report  to  be  the  next  of  kin  of 
the  intestate,  persons  claiming  to  be  next  of  kin,  either  in  opposition  to,  or  in 
conjunction  with,  those  amongst  whom  the  distribution  has  been  made,  may 
maintain  a  suit  against  them,  for  the  purpose  of  compelling  them  to  refund  what 
they  have  received.  Such  a  suit,  however,  can  only  after  a  distribution,  under 
a  decree,  be  filed  against  the  parties  who  have  partaken  of  the  distribution ;  it 
cannot  be  filed  against  the  executor,  or  administrator,  or  other  person  who  has 
r  1  acted  llnder  the  direction  of  the  Court  in  distributing  *the  fund,(t?) 

L  J  for  the  Court  will  not  permit  a  party  who  has  acted  in  pursuance  of 

its  decree  in  distributing  a  fund,  to  be  afterwards  charged  for  what  he  has  done 


( b )  Goodv.  Blewitt,  19  Yes.  336. 

(c)  Vide  David  v.  Frowd,  1  M.  &  K.  200 ;  Gillespie  v.  Alexander,  3  Russ.  130  ;  Saw¬ 
yer  v.  Birchmore,  1  Keen,  391. 

(c?)  Gillespie  v.  Alexander,  ubi  supra. 
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pursuant  to  its  directions ;  therefore,  after  a  distribution  of  assets  has  taken  place 
under  a  decree  ascertaining  the  rights  of  legatees,  (in  pursuance  of  which  adver¬ 
tisements  have  been  published  for  all  persons  interested  to  come  in  and  prove 
their  claims  before  the  Master,)  a  bill,  filed  by  a  legatee  against  the  executor,  to 
render  him  liable  for  what  has  been  distributed  under  the  decree,  will  be  dis¬ 
missed,  although  it  appears  that  the  legatee  filing  the  bill  was  ignorant  of  the 
former  decree  and  proceedings,  (e) 

It  is  to  be  observed,  however,  that  although  a  party  making  a  distribution 
under  a  decree  will  be  protected  in  what  he  has  done,  and  the  Court  will  compel 
parties  claiming  a  share  in  the  distribution  by  a  new  suit,  to  admit  the  demand 
ascertained  under  its  authority  in  the  old  suit,  to  be  a  just  demand,  to  the  extent 
allowed  by  the  Court  in  the  administration  of  assets,  such  parties  will  not  be 
bound  by  any  account  of  the  assets  taken  under  a  decree  made  in  a  suit  insti¬ 
tuted  by  a  single  creditor,  not  on  behalf  of  himself  and  others.  (/)  A  creditor, 
therefore,  or  a  legatee,  who  is  entitled  to  the  assets  of  a  deceased  debtor  or  tes¬ 
tator,  after  payment  of  the  debts,  &c.,  may,  after  a  decree  in  such  a  suit,  file 
another  bill  against  the  personal  representative  for  an  account  of  the  assets,  and 
although  in  prosecuting  the  accounts  of  such  suit,  such  creditor  or  legatee  will 
be  compelled  to  allow  the  demands  admitted  by  the  Court  in  the  former  suit,  he 
will  not  be  bound  by  any  account  of  the  property  taken  in  his  absence,  (g) 

This,  however,  is  confined  to  cases  in  which  the  first  suit  was  instituted  by  a 
single  creditor,  for  the  payment  of  his  own  demand  alone,  and  will  not  be  appli¬ 
cable  to  cases  in  which  the  original  decree  was  made  in  a  suit  instituted  by  a 
creditor,  *on  behalf  of  himself  and  others,  for  a  general  administra-  r 
tion  of  assets.  ( g )  L  J 

But  although  the  distribution  of  property,  under  a  decree  of  the  Court,  amongst 
persons  found  to  be  entitled,  does  not  conclude  the  rights  of  persons  who  have 
an  equal  or  paramount  title,  yet  the  Court  will  not  assist  such  persons  who,  with 
full  notice  of  the  proceedings  in  the  suit  wherein  the  fund  was  distributed,  have 
neglected  to  prosecute  their  claims ;  and,  therefore,  where,  after  a  distribution 
had  taken  place  in  a  suit,  by  the  next  of  kin  of  an  intestate,  amongst  the  indi¬ 
viduals  who  had  come  in  under  the  decree,  and  established  their  claim  as  next 
of  kin,  and,  after  a  lapse  of  two  years  from  the  distribution,  a  second  bill  was 
filed  by  persons  claiming  also  to  be  next  of  kin,  praying  that  the  others  might 
refund,  and  it  appeared  clearly,  by  the  evidence,  that  the  plaintiffs  in  the  second 
suit  knew  of  the  proceedings  in  the  first  while  they  were  in  progress,  but 
neglected  to  prosecute  their  claim  under  the  decree,  the  Master  of  the  Rolls  dis¬ 
missed  the  second  bill,  with  costs.  ( h ) 

It  is  also  to  be  observed,  that  when  a  party,  who  has  not  come  in  under  a 
decree,  seeks  to  compel  those  who  have  benefited  by  the  distribution  which  has 
taken  place  under  the  decree  to  refund,  he  cannot  proceed  against  one  only  for 
the  whole  amount  of  his  demand,  but  he  must  proceed  against  them  all,  in  order 
that  they  may  all  be  compelled  to  contribute  in  proportion  to  what  they  have 
received  ;(i)  and  upon  this  principle  the  Court  acted  in  Gillespie  v.  Alexan¬ 
der,  (k)  before  referred  to,(Z)  where  a  partial  distribution  had  taken  place  under  the 
decree,  amongst  some  of  the  legatees,  and  there  were  left  in  Court  certain  funds, 
which  were  directed  to  be  appropriated  to  the  legatees  who  had  not  been  paid, 


(e)  Farrell  v.  Smith,  2  B.  &  B.  337;  vide  etiam  Pooley  v.  Ray.  1  P.  Wms.  355  ; 
Brooks  v.  Reynolds,  1  Bro.  C.  C.  183;  2  Dick.  603,  S.  C.  :  and  Douglas  v.  Clay,  1 
Dick.  393;  Kenyon  v.  Worthington,  2  Dick.  668. 

(/)  Lord  Red.  135,  139.  (g)  Ibid. 

(g)  David  v.  Frowd,  1  M.  &  K.  200.  (A)  Sawyer  v.  Birchmore,  1  Keen,  391. 

(i)  David  v.  Frowd,  ubi  supra.  ( k )  3  Russ.  130. 

(/)  Ante,  p.  857. 
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and  afterwards  a  creditor  obtained  permission  to  go  in  before  the  Master,  to  prove 
his  debt,  which  he  proved  accordingly,  Lord  Eldon  was  of  opinion  that  the 
creditor  was  only  entitled  to  take  out  of  the  fund  in  Court,  which  had  been 

T  *862  "1  aPPr0Pr*atec^  *t0  t^ie  payment  of  the  unpaid  legatees,  such  a  pro- 

h  J  portion  of  his  debt  as  the  amount  of  the  legacies  unpaid  bore  to  the 

other  legacies  which  had  been  paid.  The  principle  in  Gillespie  v.  Alexan¬ 
der,  (m)  was  afterwards  acted  upon  by  Lord  Lyndhurst,  in  Greig  v.  Sommer- 
ville,(n)  in  which  a  suit  had  been  instituted  to  administer  the  personal  estate  of 
an  intestate,  and  the  Master  reported  that  no  debts  had  been  proved ;  whereupon 
a  decree  was  made,  on  further  directions,  in  1817,  apportioning  the  whole  residue 
amongst  the  plaintiff  and  the  other  next  of  kin.  The  plaintiff  being  an  infant, 
his  share,  amounting  to  four-ninths  of  the  fund,  was  retained,  and  carried  to  his 
separate  account  j  and,  in  1825,  a  foreign  prince  claiming  to  be  a  creditor  of  the 
intestate,  petitioned  for  leave  to  prove  his  debt  against  the  fund  which  had  been 
carried  to  the  separate  account  of  the  plaintiff,  who,  coming  of  age  soon  after, 
applied  to  have  the  fund  paid  out, — upon  hearing  the  application,  Lord  Lynd¬ 
hurst  held,  that  if  the  debt  should  be  established,  it  must  be  restricted  to  the 
proportion  which  the  plaintiff’s  share  bore  to  the  whole  amount  distributed,  and 
after  reserving  a  sum  equal  to  four-ninths  of  the  claim,  he  directed  the  residue  of 
the  fund  to  be  paid  out  to  the  plaintiff. 

A  creditor  or  other  claimant  desirous  of  coming  in  before  the  Master  to  prove 
his  debt  or  to  establish  his  claim,  after  a  report  has  been  made,  must  present  a 
petition,  stating  the  reason  of  his  not  having  come  in  within  the  time  limited  by 
the  advertisement,  and  praying  to  be  at  liberty  now  to  establish  his  claim  ;(o) 
this  petition  must  be  supported  by  the  affidavit  of  the  claimant. 

Where  a  person,  who  claimed  to  be  a  creditor,  but  had  omitted  to  come  in 
under  the  decree,  resided  out  of  the  jurisdiction,  and  petitioned  to  have  his  claim 
referred  to  the  Mfaster,  the  Court  made  the  order,  upon  his  giving  security  for 
the  costs,  (p) 


[  *863  ]  *  Contribution  to  Costs. 

It  may  be  metioned  here,  that  where  suits  are  instituted,  by  creditors  or  next 
of  kin  or  other  persons  of  a  class,  on  behalf  of  themselves  and  others  of  the 
same  class,  it  is  usual  for  the  decree  to  direct,  that  persons  coming  in  to  prove 
their  debts,  or  to  establish  their  claims,  shall  contribute  to  the  expense  of  the 
suit.  Under  a  decree  of  this  nature,  the  plaintiff  is  bound  to  claim  the  contri¬ 
bution  from  the  party  coming  in,  as  soon  as  he  has  established  his  right  before 
the  Master ;  if  he  omits  to  do  so  then,  he  will  be  considered  to  have  waived  it ; 
and,  therefore,  where  a  plaintiff’s  solicitor  refused  to  attend  at  the  Accountant 
General’s  Office,  with  the  Master’s  report,  in  order  that  the  other  creditors 
might  obtain  their  debts,  unless  they  would  pay  him  their  proportion  of  the 
extra  costs  of  the  suit,  Sir  J.  Leach,  Y.  C.,  held,  that  the  plaintiff,  by  failing 
to  pursue  the  decree,  and  to  call  for  a  contribution,  had  waived  all  claim  to  it, 
and  directed  the  solicitor  to  attend  the  Accountant  General  with  the  report,  upon 
the  application  of  every  creditor,  on  being  paid  the  usual  fee  of  6s.  8 d.  (g) 


(m)  3  Russ.  130.  ( [n )  1  R.  &  M.  338. 

(o)  2  Smith,  270.  (/>)  Drever  v.  Maudesley,  5  Russ.  11. 

(<7)  Shortley  v.  Selby,  5  Mad.  447.  When  payments  are  to  be  made  by  the  Accountant 
General  to  creditors  or  others,  under  a  decree  for  apportioning  the  fund  amongst  them,  the 
course  is,  to  present  the  order  and  office  copy  of  the  report,  (which  is  generally  taken  by  the 
plaintiff’s  solicitor,)  to  the  Accountant  General,  who  examines  the  report,  to  see  who  are  the 
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It  seems  that,  in  practice,  the  direction  for  contribution  is  seldom,  if  ever, 
acted  upon,(r)  which,  as  far  as  relates  to  creditors,  *is  thus  account-  p  *864  1 

ed  for  by  Lord  Eldon  :  ‘  as  the  fund  brought  into  Court,  in  a  credi-  *-  -* 

tor’s  suit,  is  in  part,  at  least,  the  fund  of  all  the  creditors,  and  as  the  taxed  costs 
are  paid  amongst  those  who  are  entitled  to  it,  the  plaintiffs  and  their  solicitor, 
receive,  in  effect,  the  contribution,  to  which  the  form  of  the  suit  and  of  the 
decree  gives  them  a  right,  without  going  through  a  formal  process  for  that 
purpose.’  ($) 


Claims. 

A  person  coming  in  to  claim,  under  a  decree,  whether  as  heir  or  as  next  of 
kin,  or  creditor,  or  as  an  individual  belonging  to  a  class,  must  commence  by 
bringing  into  the  Master’s  Office  a  state  of  facts,  detailing  the  particulars  of  his 
case  and  the  circumstances  under  which  his  claim  arises,  (/)  This  state  of  facts, 
in  the  case  of  a  creditor  coming  in  under  a  decree  to  prove  against  his  debtor’s 
estate,  must  be  accompanied  by  an  affidavit,  from  the  claimant,  that  the  debt 
remains  due.  ( u )  Such  affidavit ,  however ,  is  not  intended  as  evidence  to  the 
Master ,  in  proof  of  the  debt ,  and  must  not  be  used  by  him  as  such.  ‘  The 
meaning  of  the  practice  is,  that  a  person  shall  not  come  here  and  claim  a  debt, 
without  giving  that  assurance  that  it  is  due,  which  arises  from  his  affidavit, 
which,  also,  if  the  debt  is  contested,  affords  a  protection  against  the  conclusion 
from  other  evidence  that  it  is  due,  when  the  contrary  may  be  within  the  know¬ 
ledge  of  the  party  himself  •,  but  where  the  debt  is  contested,  no  attention  is  to  be 
given  to  the  affidavit.’  ( x ) 

It  may  be  mentioned,  in  this  place,  that  a  plaintiff  in  a  creditor’s  p  *865  1 

*suit,  will  be  required  to  prove  his  debt  before  the  Master,  under  L  J 

the  decree  ;  ( y )  and  where  the  decree  directed  an  account  of  the  estate  of  the 
plaintiff’s  testator,  come  to  his  hands,  and  of  his  debts,  &c.,  and  that  the  credi¬ 
tors  should  come  in  before  the  Master  and  prove  their. debts,  and  the  Master 
doubted  whether  he  could  admit  the  plaintiff  as  a  creditor  to  prove  a  debt  due 
to  himself,  Lord  Hardwicke  directed  that  the  plaintiff  should  be  at  liberty  to  go 
in  before  the  Master  and  prove  his  debt,  and  that  the  Master  should  examine 
him  relating  thereto,  notwithstanding  he  was  a  party,  (z) 


persons  whom  the  Master  has  found  to  be  entitled,  and  what  sums  he  has  reported  to  be  owing 
to  each ;  he  then  draws  checks  for  the  several  sums,  and  writes  his  initials  on  the  margin  of 
the  report,  opposite  to  the  sums,  to  indicate  what  checks  have  been  drawn.  The  checks, 
together  with  the  order  and  office  copy  of  the  report,  are  then  carried  to  the  Registrar,  who 
seeing  the  Accountant  General’s  initials,  and  having  first  compared  them  with  the  order  and 
report,  to  ascertain  whether  they  are  drawn  for  the  correct  amount,  puts  his  initials  to  the 
margin  of  the  report  and  countersigns  the  checks,  and,  unless  the  checks  be  thus  counter¬ 
signed,  payment  of  them  cannot  be  obtained;  Lechmere  v.  Brazier,  1  Russ.  72,  76. 

(r)  Vide  Bluett  v.  Jesop,  Jac.  243;  Lechmere  v.  Brazier,  1  Russell,  76.  Mr.  Smith, 
however,  mentions  a  recent  case  in  the  Master’s  Office,  where  security,  to  the  amount  of  5s. 
in  the  pound  on  the  amount  of  the  debt,  was  called  for,  before  the  creditor’s  charge  was 
allowed  to  be  proceeded  upon ;  2  Smith,  Ch.  Pr.  271. 

($)  Lechmere  v.  Brazier,  1  Russ.  80. 

(/)  Creditors  for  small  sums  of  20/.  or  25/.  a  piece  or  under,  are  allowed  to  join  in  one 
charge,  but  separate  affidavits  by  each  creditor,  in  support  of  their  respective  debts,  are 
required ;  1  Turn.  &  Y.  365. 

(u)  Burroughs  v.  Elton,  11  Ves.  33;  Fladong  v.  Winter,  19  Yes.  199. 

(z)  Per  Lord  Eldon,  in  Fladong  v.  Winter,  ubi  supra. 

(y)  Seton  on  Decrees,  55.  (?)  Newman  v.  Norris,  1  Dick.  259. 
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The  state  of  facts  and  charge  or  claim  being  left,  a  warrant  ‘  on  leaving,’  must 
be  served,  followed  by  the  usual  warrant  ‘to  proceed.’  If  the  claim  is  dis¬ 
puted,  it  must  be  investigated  before  the  Master,  for  which  purpose  the  Master 
has,  as  we  have  seen,  the  power  of  examining  the  claimant,  either  upon  interro¬ 
gatories  or  viva  voce ,  or  in  both  modes,  as  the  nature  of  the  case  may  require,  (a) 
The  ordinary  practice,  however,  under  decrees  for  the  administration  of  assets, 
is  to  examine  creditors  upon  a  general  set  of  interrogatories,  as  they  bring  in 
their  respective  claims ;  though  a  particular  creditor,  may  be  examined  on  a 
particular  set  of  interrogatories  to  meet  his  case ;  ( b )  in  either  case,  it  seems, 
that  the  interrogatories  must  be  settled  by  the  Master. 

If  it  should  be  found  necessary  to  examine  any  witness,  either  for  or  against 
the  claim,  such  witness  may  be  examined,  either  upon  interrogatories  or  by  the 
Master  viva  voce ,  at  his  discretion,  as  before  pointed  out. 

It  seems,  however,  that  in  supporting  charges  in  the  Master’s  Office,  the 
strict  rules  of  evidence  are,  by  mutual  understanding,  frequently  dispensed  with, 
and  that  bonds,  deeds,  notes,  and  other  securities,  are  almost  invariably  proved 
by  affidavit,  recourse  being  had  to  the  examination  of  witnesses  in  very  con¬ 
tested  cases  only,  or  where  fraud  is  suspected,  (c) 


[  *866  ] 


*It  may  be  observed  here,  that  where  a  person,  not  a  party  to  the 


suit,  carries  in  a  claim  before  the  Master,  under  the  decree,  the  party 
representing  the  estate  out  of  which  the  claim  is  made,  has  a  right  to  the  benefit 
of  any  defence  which  he  could  have  made,  if  a  bill  had  been  filed  by  the  claim¬ 
ant  in  equity,  or  an  action  had  been  brought  at  law  to  establish  such  claim. 
Therefore,  as  we  have  seen,  an  executor  may,  in  the  Master’s  Office,  set  up 
the  Statute  of  Limitations  as  a  bar  to  a  claim  by  a  creditor  under  the  decree, 
provided  such  claim  was  within  the  operation  of  the  statute  before  the  decree 
was  pronounced,  (r?)  So  also,  if  it  is  objected  that  a  person  is  not  a  creditor 
for  a  valuable  consideration,  that  question  may  be  entered  into  in  the  Master’s 
Office,  and  afterwards  come  before  the  Court  upon  exceptions,  (e) 

With  reference  to  the  effect  of  the  Statute  of  Limitations,  in  barring  a  claim 
brought  in  by  a  creditor  under  a  decree,  it  may  be  mentioned  that  in  Sterndale 
v.  Hankinson ,  (/)  it  was  determined  that  where  a  bill  is  filed,  by  a  creditor,  on 
behalf  of  himself  and  all  others,  every  creditor  has  an  inchoate  interest  in  the 
suit  from  the  moment  the  bill  is  filed,  and,  from  that  moment,  time  does  not  run 
against  him  ;  so  that  a  simple  contract  creditor,  coming  in  under  a  decree  made 
in  such  a  suit,  was  admitted  to  prove,  although  there  had  been  a  lapse  of  more 
than  six  years  between  the  filing  of  the  bill  and  the  decree.  It  is  to  be  obser¬ 
ved,  however,  that  the  case  occurred  before  the  recent  statute,  (g)  and  that  the 
claimant  was,  moreover,  a  creditor  by  simple  contract.  Since  that  period,  how¬ 
ever,  the  statute  3  &  4  W.  4,  c.  27,  s.  40,  has  been  passed,  which  operates  as 
a  positive  bar  to  all  actions,  suits,  or  other  proceedings ,  for  the  recovery  of  any 
sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise  charged 
upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity ,  or  any  legacy, 
but  within  twenty  years  next  after  a  present  right  to  receive  the  same  shall  have 
r  1  accrued,  &e.  ;  and  it  *has  been  held  that  a  petition  for  leave  to  go 

*-  -“in  under  a  decree,  to  prove  a  debt  before  a  Master,  is  a  proceeding 


(a)  Ante,  p.  829.  (6)  1  Newl.  333;  1  Turn.  &  V.  366. 

(c)  2  Smith,  301. 

( d )  Ante ,  p.  157.  It  seems  also,  that  the  statute  may  be  set  up  in  the  Master’s  Office  as 
well  by  another  creditor  or  legatee,  as  by  the  personal  representative,  ibid ;  Shewen  v.  Van- 
derhorst,  1  R.  &  M.  347  ;  sed  query ,  whether  it  can  be  set  up  by  the  Master  1  ibid. 

( e )  Per  Lord  Hardwicke,  in  Peacock  v.  Monk,  1  Ves.  127 — 131. 

(/)  1  Sim.  393.  ( g )  3  &  4  W.  4,  c.  27. 
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within  the  meaning  of  the  above  section,  (li)  The  effect  of  the  above  alteration 
in  the  law,  therefore,  is  to  prevent  all  debts  being  proved  before  the  Master, 
under  a  decree,  after  the  period  limited  by  the  above  section,  in  cases  where 
they  operate  as  charges  upon  land  or  rents  and  all  legacies,  leaving,  however, 
the  case  of  simple  contract  debts  upon  the  footing  on  which  they  stood  previous 
to  the  statute. 

Where  the  Master  is  satisfied  that  the  claim  is  properly  made  out,  he  marks 
the  state  of  facts  as  u allowed”  and  it  will  then  form  an  item  in  his  report, (i) 
and  the  opinion  of  the  Court  upon  the  propriety  of  the  Master’s  determination 
may  be  taken  by  excepting  to  the  report  allowing  the  claim. 

Where  the  Master  has  admitted  the  claim  of  a  creditor,  he  becomes  quasi  a 
party  to  the  suit :  it  is  not,  however,  necessary  to  bring  him  before  the  Court 
by  supplemental  bill.  Where  the  Master  finds  that  persons  are  next  of  kin 
who  are  not  parties  to  the  record,  the  strict  practice  is,  to  make  them  parties,  by 
filing  a  supplemental  bill  against  them.  It  seems,  however,  that  this  may  be 
dispensed  with,  where  there  is  already  one  person  on  the  record  who  is  next 
of  kin,  provided  the  others  are  willing  to  attend,  as  if  they  were  on  the  record ; 
this,  however,  cannot  be  done  where  the  claim  on  behalf  of  the  next  of  kin  is 
not  raised  on  the  record,  and  none  of  the  next  of  kin  are  in  that  character  par¬ 
ties  to  the  suit,  (k)  A  creditor  or  next  of  kin,  or  other  claimant,  if  the  Master 
disallows  his  claim,  or  he  has  any  other  ground  for  dissatisfaction  with  his 
decision,  may  except  to  so  much  of  the  report  as  relates  to  his  claim  ;(/)  and  it 
is  to  be  observed  that,  in  a  creditor’s  suit,  if  the  Master  disallows  the  claim  of 
the  plaintiff,  and  exceptions  are  taken  to  the  report,  the  Court  will  not,  pending 
the  exceptions,  take  the  conduct  of  the  cause  from  the  plaintiff,  (in) 

*It  is  to  be  noticed,  that  the  method  of  objecting  to  the  Master’s  r  -i 

report  upon  a  claim,  by  exceptions  to  the  report,  applies  to  those  L  J 

cases  only  in  which  the  Master  has  taken  the  claim  into  consideration  and  disal¬ 
lowed  it; — where  the  Master  refuses  to  entertain  the  claim  at  all,  either  from  a 
doubt  as  to  his  power  to  investigate  it  under  the  decree,  or  for  any  reason,  the 
proper  course  appears  to  be,  to  apply  to  the  Court  by  motion  or  petition.  Thus, 
where,  under  the  usual  decree  for  an  account  on  a  bill  by  creditors,  the  Master 
refused  to  proceed  upon  a  claim  by  the  surviving  partners  of  the  testator,  in 
respect  of  the  balance  of  certain  dealings  between  the  testator,  in  his  individual 
capacity,  and  the  partnership  firm,  from  a  doubt  whether  he  had  the  power  to 
examine  into  such  claim  under  the  decree,  the  Court  entertained  a  motion,  to 
refer  it  to  the  Master  to  take  the  account. (n) 


With  respect  to  the  costs  of  persons  coming  in  to  establish  their  claims  under 
a  decree,  the  general  rule  appears  to  be,  that  creditors  and  next  of  kin  going  in 
before  a  Master  as  such,  pay  the  expenses  of  so  doing ;  but  that,  if,  after  having 
established  their  claims,  they  are  permitted  to  mix  in  the  cause  as  if  they  had 
been  parties,  then,  in  respect  of  such  proceedings,  they  maybe  entitled  to  their 
costs. (o)  In  Harvey  v.  Harvey, (pi)  the  Vice  Chancellor  held,  that  although  a 


(h)  Berrington  v.  Evans,  1  Y.  &  Col.  434. 

(t)  Bennett,  54. 

( k )  Waite  v.  Temple,  1  S.  &  S.  319  ;  Ante,  v.  1,  p.  309. 

(/)  1  Turner  and  V.  366 ;  and  vide  Gregg  v.  Taylor,  4  Russ.  279. 

(m)  Jeudwine  v.  Agate,  5  Russ.  283.  ( n )  Vide  Paynter  v.  Houston,  3  Mer.  297. 

(o)  Waite  v.  Waite,  Mad.  &  Geld.  110;  vide  etiam  Watkins  v.  Maule,  Jac.  107;  Abell 
v.  Screech  lOVes.  355,  over-ruling  Maxwell  v.  Wettenhall,  2.  P.  Wms.  27;  Orwelljv.  Lord 
Hinchinbrooke,  10  Yes.  356  n. ;  and  Skeene  v.  Pepper,  ib.  n. 

(p)  Mad.  &  Geld.  91. 


508 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


creditor,  who  proves  before  the  Master,  has,  generally,  no  costs,  yet  if  the  proof 
is  beneficial  to  the  estate,  as  where  he  saves  by  it  the  expense  of  a  suit,  and  there 
are  extraordinary  costs,  the  Court  will  give  them  to  him.  It  seems,  however, 
that,  in  the  case  of  creditors,  the  rule  above  stated  only  applies  where  there  is 
likely  to  be  a  surplus  of  the  fund  in  which  other  parties  are  interested ;  where 
the  fund  is  insolvent,  *and  therefore  is  wholly  divisible  among  the 
creditors,  they  will  be  allowed  the  costs  of  proving  their  debts,  (o) 
In  Watkins  v.  Maule^(p)  it  was  held  that  a  creditor  whose  proof  was  disal¬ 
lowed  by  the  Master,  but  afterwards  admitted  by  the  Court,  was  not  entitled  to 
costs,  though  the  Master  of  the  Rolls,  Sir  T.,  Plumer,  appeared  to  think  that,  if 
the  case  had  been  reversed, — if  the  Master  had  decided  in  favour  of  the  creditor, 
and  the  executor  had  been  the  appellant,  and  had  been  in  the  wrong,  the  creditor, 
being  in  the  right,  might  be  considered  entitled  to  be  paid  the  costs  occasioned 
by  an  improper  appeal. 


Inquiries  as  to  Legacies  and  Annuities . 


It  is  to  be  observed,  that  the  course  of  proceeding  by  advertisements  to  invite 
persons  having  claims  to  come  in  under  a  decree,  is  resorted  to  in  those  cases, 
only,  in  which  it  is  unknown  who  the  parties  are,  who  may  have  such  claims, 
or  rather  where  it  is  possible  that  claimants  may  exist  besides  those  wrho  are 
already  known.  When  all  the  persons  who  can  claim  are  ascertained,  or 
capable  of  being  ascertained,  without  such  a  proceeding,  it  will,  of  course,  be 
unnecessary  to  resort  to  it;  therefore,  when  the  Master  is  ordered  to  take  an 
account  of  the  legacies  or  annuities  given  by  a  will,  no  advertisement  need  be 
inserted  in  the  Gazette  or  public  papers  for  such  legatees  to  come  in  (unless  the 
legacy  is  given  to  persons  constituting  a  class,  in  which  case  it  may  be  neces¬ 
sary  to  ascertain,  by  advertising,  who  the  parties  constituting  that  class  are,) 
because  the  legacies  or  annuities  will  appear  by  the  will.  A  list  of  the  legacies 
or  annuities,  in  the  form  of  a  state  of  facts  of  legacies,  &c.,  and  a  copy  of  the 
will,  is  generally  required  by  the  Master,  upon  which  the  usual  warrant  4  on 
leaving,’  4  to  proceed,’  must  be  obtained  and  served,  (q)  If  any  of  the  legatees 
have  been  paid,  it  is  necessary  that  their  receipts,  and  the  legacy-duty  receipts 
*ft7n  1  ^or  eac^  le£ac7’  should  be  produced,  to  authorize  *the  Master  to 
report  that  such  have  been  paid ;  and  the  same  observation  will 


[ 


apply  to  annuities. (r) 


Inquiries  as  to  Facts . 

The  cases  in  which  the  Master  may^be  directed  to  make  inquiries  into  facts, 
are  so  numerous  and  various  in  their  nature,  that  it  is  impossible  to  point  out  the 
rules  by  which  each  inquiry  is  to  be  pursued  in  the  Master’s  Office.  All  that 
can  be  done,  on  the  present  occasion,  is  to  remind  the  practitioner  of  what  has 
been  before  stated,  viz :  that  the  state  of  facts  ought  to  be  brought  in  by  the 
party  supporting  the  affirmative,  (s)  though,  as  we  have  seen,  a  negative  state  of 
facts  has  been  permitted.  ( t )  Where  another  party  affirms  the  fact  to  be  different 


(o)  Anon.  Rolls,  28  June,  1828,  Seton  on  Dec.  56. 

( p )  Jac.  105.  (q)  Bennett,  50. 

(r)  Bennett,  50.  («)  Ante,  p.  841. 

(/)  Ante ,  p.  842. 
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from  the  fact  as  alleged  by  party  carrying  in  the  state  of  facts,  the  party  so 
affirming  must  bring  in  a  counter  state  of  facts.  A  counter  state  of  facts,  how¬ 
ever,  is  not  necessary  where  one  party  merely  negatives  the  facts  as  alleged  by 
the  other. 


Inquiries  as  to  Titles. 

It  has  been  already  stated,  that  the  habit  of  the  Court  is,  not  to  refer  abstract 
questions  of  law  to  a  Master,  and  that,  except  in  cases  where  the  matter  of  law 
comes  in  question  as  matter  of  fact,  as  in  the  case  of  inquiries  into  the  law  of 
foreign  countries,  that  a  reference  as  to  the  law  of  a  case  is  ever  made.  Still, 
however,  there  are  many  cases  in  which  questions  of  law  are  so  strongly 
involved  in  the  facts  into  which  the  Master  is  directed  to  inquire,  that  the  Mas¬ 
ter  cannot  report  upon  the  fact  without  also  expressing  an  opinion  upon  the  law 
as  it  affects  the  matter  before  him.  The  most  ordinary  instance  of  this  occurs 
where  a  reference  is  made  to  a  Master  to  inquire  into  the  title  of  a  party  to  pro¬ 
perty  in  question  in  the  cause. 

^References  of  this  nature  are  principally  made  in  suits  for  the  p  *g^ 
specific  performance  of  contracts  or  agreements  for  the  sale  or  pur-  *-  -* 

chase  of  estates  ;  and,  as  they  are  in  the  nature  of  a  preliminary  inquiry,  they 
may  be  made  either  by  decree  or  by  order  upon  motion,  (w)  Inquiries  into  titles 
are,  however,  not  confined  to  suits  for  specific  performance,  but  may  occur 
incidentally  in  suits  having  other  objects  ;  as,  where  a  bill  is  filed,  by  creditors 
or  persons  claiming  under  trusts,  to  have  trust  estates  sold,  and  a  sale  having 
taken  place  under  the  decree,  the  purchaser  procures  an  order  to  refer  it  to  the 
Master  to  inquire  into  the  vendor’s  title,  (a?) 

When  an  inquiry  is  directed  as  to  a  title,  it  is  not  necessary  to  cany  in  a 
state  of  facts,  but  the  Master  proceeds  upon  the  abstract.  (?/)  If  a  decree  or 
order  has  been  obtained  by  the  vendor,  he  must  take  his  abstract  to  the  Master’s 
Office,  at  the  same  time  that  he  leaves  the  order  or  decree.  If  the  decree  or 
order  has  been  obtained  by  the  vendee,  and  an  abstract  has  been  already  deliv¬ 
ered,  he  must,  in  like  manner,  carry  the  abstract  so  delivered  into  the  office. 
If  no  abstract  has  been  delivered,  an  application  may,  if  necessary,  be  made  to 
the  Court,  by  motion,  that  the  vendor’s  solicitor  may  deliver  an  abstract  of  the 
title  to  the  vendee’s  solicitor,  (z)  When  the  abstract  is  left  in  the  Master’s 
Office,  the  usual  warrant  ‘on  leaving,’  and  afterwards  ‘to  proceed,’  must  be 
taken  out,  and  served.  ( a ) 

When  the  abstract  is  brought  in,  the  solicitor  of  the  vendee  should  carefully 
compare  the  abstract  with  the  title  deeds,  for  which  purpose,  if  necessary,  the 
production  of  such  of  them  as  are  in  the  custody  or  power  of  the  vendee,  or  of 
any  other  parties  to  the  cause,  may  be  compelled,  in  the  manner  already  pointed 
out.  (6)  The  Master,  however,  always  proceeds  upon  nhe  abstract  p  *972  "l 
only,  upon  which  alone  he  makes  his  determination,  unless  the  L  J 


(it)  Ante ,  p.  634.  (x)  Vide  post ,  ‘  Sales  of  Estates.  ’ 

(y)  Bennett.  153.  ( z )  1  Turn,  and  V.  417. 

(а)  Ibid.  It  is  to  be  recollected  that  in  cases  of  sales  under  the  decree  of  the  Court,  the 
Master  will  only  allow  the  vendor’s  solicitor  to  attend  before  him,  upon  the  investigation  of 
the  title.  Ante ,  p.  801. 

(б)  Ante,  p.  808.  The  seller  is  bound  to  produce  the  title  deeds  mentioned  in  the  ab¬ 
stract,  in  order  that  the  abstract  may  be  examined  with  them,  although  they  are  not  in  his 
possession,  and  the  purchaser  is  not  entitled  to  the  custody  of  them.  But  if  they  are  in  the 
possession  of  a  third  person,  the  purchaser’s  solicitor,  it  seems,  must  send  to  the  place  where 
the  deeds  are,  in  order  to  examine  them  with  the  abstract,  and  the  seller  must  pay  the  ex¬ 
pense  of  the  journey.  1  Sugden,  V.  &  P.,  449. 
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vendee  insists  upon  the  production  of  the  title  deeds,  the  Master,  as  well  as  the 
Court,  always  taking  it  for  granted  that,  whenever  the  vendee  omits  to  call  for 
the  production  of  the  title  deeds,  he  is  satisfied  that  the  abstract  is  correct. 
Upon  this  ground,  an  exception  to  a  Master’s  report  upon  a  title  to  copyholds, 
because  no  surrender  had  been  produced  before  him,  was  over-ruled,  (e) 

On  litigated  questions  of  title,  written  objections  to  the  abstract  are  brought 
into  the  Master’s  Office  by  the  party  objecting,  and  the  Master  is  either  attended 
by  counsel  on  both  sides,  or  the  written  opinions  of  counsel  upon  the  abstract, 
already  given,  are  produced  to  him,  according  to  circumstances,  (c?) 

In  cases  of  difficulty,  the  Master  seldom  takes  upon  himself  to  decide  intricate 
questions  of  title.  He  usually  directs  the  abstract  to  be  laid  before  a  convey¬ 
ancer,  upon  whose  opinion  he  exercises  his  own  judgment  in  reporting  to  the 
Court.  In  such  cases,  the  original  abstract,  with  instructions,  in  writing,  by 
the  Master’s  clerk,  ‘  to  advise  on  the  title,  by  the  direction  of  the  Master,’ with 
a  copy  of  the  order  of  reference,  and  the  objections  taken  by  the  purchaser,  with 
the  vendor’s  answers  thereto,  are  taken  by  the  solicitor,  and  laid  before  a  con¬ 
veyancer,  and  when  he  has  given  his  opinion  thereon,  the  abstract  must  be 
returned  to  the  Master’s  Office,  by  the  solicitor  who  left  it.  (e) 

It  may  be  mentioned  in  this  place,  that  the  right  of  the  Master  to  send  the 
abstract  of  a  title  before  him,  to  a  practising  conveyancer,  was  questioned  before 
Lord  Eldon,  in  Flower  v.  Walker ,  (/)  and  appears  to  have  received  his  Lord¬ 
ship’s  sanction. 

In  the  prosecution  of  the  order  for  reference,  the  Master,  in  his  discretion, 
may  examine  the  parties  upon  interrogatories,  (g)  receive  evidence  upon  affidavit, 
r  *079  q  or  by  the  examination  *of  witnesses  before  him,  either  upon  written 
L  J  interrogatories  or  viva.  voce.{h)  He  may  also  call  for  such  deeds 

and  other  muniments  as  are  necessary  to  the  elucidation  of  the  title. 

If  the  Master  is  satisfied  with  the  title,  as  shewn  by  the  vendor,  he  reports 
accordingly.  If  he  is  not  satisfied  with  the  title,  he  must  state  the  points  in 
which  the  title  is  defective,  (i)  And  it  is  to  be  observed  that  the  mere  circum¬ 
stance  that  since  the  contract  a  suit  has  been  instituted  by  other  parties,  and  is 
pending,  in  which  part  of  the  lands  are  claimed  adversely  to  the  vendor,  is  not 
a  sufficient  ground  for  reporting  against  a  title.  (A:) 

Where  the  title  is  clear,  but  there  are  terms,  or  incumbrances,  to  be  got  in, 
the  Master  should  report  in  favour  of  the  title.  (/)  Before  he  does  so,  however, 
he  ought  to  be  satisfied  that  the  terms,  or  incumbrances,  can  be  got  in.  If  he 
is  not  satisfied  upon  this  point,  he  should  report  that  a  good  title  cannot  be 
made,  unless  the  terms,  &c.,  can  be  got  in. 

In  Esdaile  v.  Stephenson,(m)  where  it  appeared  that  the  estate  was  subject 
to  a  rent  charge,  and  a  term  to  secure  it,  and  the  purchaser’s  counsel,  before  the 
Master,  required  the  seller  to  produce  a  release  of  it,  or  evidence  that  the  joint¬ 
ress  would  release,  which,  however,  was  not  done,  and  the  Master  reported 
that  the  seller  could  make  a  good  title,  upon  the  jointress  releasing — Upon 
exceptions  to  the  report,  the  Vice  Chancellor  consulted  the  Lord  Chancellor, 
and  stated  their  joint  opinion  to  be,  that  the  report  was  wrong.  It  should  have 
been ,  *  that  the  seller  could  not  make  a  good  title ,  unless  the  jointress  joined 


(c)  Poole  v.  Shergold,  1  Cox,  160.  ( d )  Bennett,  154. 

(e)  1  Turn.  &  V.  418.  (/)  1  Russ.  408. 

(g)  Vide ,  ante  p.  815.  ( h )  Ante,  p.  815. 

( 'i )  Green  v.  Monks,  2  Moll.  325.  For  information  as  to  what  may  be  considered  as 
good  title,  vide  1  Sugden  V.  &  P.  329. 

(A)  Osbaldeston  v.  Askew,  1  Russ.  160. 

(/)  Bennett,  152. 

(m)  Mad.  &  Geld.  366;  Sugden  Y.  &  P.  219. 
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and  the  Vice  Chancellor  recommended,  in  future,  the  form  of  such  a  report  to 
be,  that  the  seller  could  not  make  a  good  title,  because  A.  is  a  jointress,  and  no 
sufficient  evidence  has  been  produced  to  shew  that  she  will  release. 

It  may  be  observed  here,  that  a  purchaser  cannot  upon  a  report  of  a  defective 
title,  insist  upon  being  discharged,  if  the  *title  is  capable  of  being  r-  -1 

made  good  within  a  reasonable  time ;  therefore  when  it  appears,  L  J 

by  the  report,  that  the  vendor,  on  getting  in  a  term,  or  getting  in  administration, 
<fcc.,  will  have  a  title,  the  Court  will  not  discharge  the  purchaser,  but  will  put 
the  vendor  upon  terms  to  complete  his  title  speedily,  (u)  It  will  not,  however, 
do  so  when  it  appears  that  the  vendee  will  have  a  long  time  to  wait :  and  in 
Whittaker  v.  Whittaker,  (o)  where  Sir  Robert  Mackreth  wished  very  much  to 
be  discharged  from  his  purchase,  Lord  Kenyon  would  not  hold  that  the  vendor 
was  to  be  bound  during  six  years,  while  all  Mr.  Wilkinson’s  affairs  were  wind- 
ing  up.(p) 


If  the  Master  reports  in  favour  of  a  title,  and  any  new  fact  afterwards  appears, 
by  which  the  title  is  affected,  the  Court  will  refer  the  title  back  to  the  Master, 
upon  application  by  motion,  even  after  the  Master’s  report  has  been  confirmed.  ( q ) 
So  if  the  Master  reports  in  favour  of  a  title,  but,  upon  hearing  exceptions,  the 
Court  thinks  the  evidence  not  sufficient  to  support  the  Master’s  finding,  it  will, 
upon  application  of  the  vendor,  refer  it  back  to  the  Master,  to  review  his  report, 
in  order  to  give  the  vendor  an  opportunity  of  producing  further  evidence,  (r) 
And  even  after  the  exceptions  have  been  heard,  and  the  Master’s  report  has 
been  over-ruled,  yet  the  seller  may,  upon  an  early  application,  obtain  a  reference 
back,  in  order  to  shew  that  the  title  is  valid,  upon  another  ground,  not  before 
taken  ;{s)  and,  in  general, — where  the  Master  has,  by  expressing  an  opinion  in 
favour  of  the  title,  prevented  the  vendor  from  shewing,  that  if  his  opinion  had 
been  otherwise,  still  the  title  was  good, — the  course  *of  the  Court  r- 
appears  to  be,  to  send  it  back  to  the  Master  to  review  his  report,  J 

the  party  moving  paying  the  costs  of  the  motion,  (t) 

So  where  it  appears,  at  the  hearing  of  exceptions  to  a  report,  against  a 
title,  that  the  seller  can  clear  up  the  objections,  the  Court  has  sometimes  sent 
the  title  back  to  the  Master,  to  review  his  report  ;(u)  and  it  has  frequently 
occurred,  even  at  the  hearing  of  the  exceptions  to  the  Master’s  report,  that,  if 
the  vendor  can  satisfy  the  Court ,  that  he  can  make  a  good  title  by  clearing  up 
the  objections  reported  by  the  Master,  the  Court  will  make  a  decree  in  his 
favour,  without  a  reference  back. (a:)  Thus,  where  the  Master  reported  that  a 
good  title  could  be  made,  except  as  to  so  much  of  the  estate  as  a  widow  was 
entitled  to  in  respect  of  her  dower,  she  refusing  to  join  in  the  conveyance  to  a 
purchaser,  the  Vice  Chancellor  said,  that  if,  at  the  hearing  on  further  directions, 
the  vendor  should  be  prepared  to  cure  the  objection  which  was  reported  by  the 


(n)  Coffin  v.  Cooper,  14  Ves.  205;  sed  vide  Lechmere  v.  Brasier,  2  J.  &  V.  289,  in 
which  Lord  Eldon  said,  he  would  not  extend  the  rule,  which  the  Court  had  adopted,  of  com¬ 
pelling  a  purchaser  to  take  the  estate  where  a  title  is  not  made  till  after  the  contract,  to  any 
case  to  which  it  had  not  already  been  applied. 

(o)  4  Bro.  C.  C.,  31 ;  vide  10  Ves.  599. 

(jp)  Per  Lord  Eldon,  in  Coffin  v.  Cooper,  ubi  supra. 

(^)  Jeudwine  v.  Alcock,  1  Mad.  597.  (r)  Andrew  v.  Andrew,  3  Sim.  390 

(s)  Egerton  v.  Jones,  1  R.  &  M.  694 ;  Portman  v.  Mill,  ib.  697. 

( t )  1  Sugden  V.  &  P.  219.  (u)  Ibid. 

(x)  Ante,  p.  634. 
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Master,  he  would  be  in  time  to  do  so ;  but  he  required  an  affidavit  that  the 
widow  was  ready  to  release,  (y) 

In  Esdaile  v.  Stephenson, (z)  however,  which  has  been  before  referred  to, 
the  Lord  Chancellor  and  Vice  Chancellor  agreed,  that,  if  a  title  upon  a  new 
fact  can  be  made  between  the  report  and  the  further  directions,  the  Court  will 
enforce  the  contract,  as  if  in  the  above  case,  the  jointress  had  agreed  to  join 
when  the  cause  came  on  for  further  directions.  In  such  a  case,  the  Court  will 
expect  counsel  to  appear,  and  consent  that  she  would  concur,  (a) 

It  is  to  be  observed,  however,  that,  in  the  above  case,  it  was  expressly  laid 
down,  that  the  Court  would  not  allow  a  seller  to  lie  by,  before  the  Master,  and 
then,  upon  further  directions,  attempt  to  make  a  title.  ( b ) 

F  *876  1  exceptions  are  taken  to  the  report,  6  that  a  good  title  can  be 

*-  made,’  and  are  over-ruled,  other  objections  to  the  title  cannot  be 

made ;  but  if  exceptions  are  allowed,  and  a  new  abstract  of  title  is  delivered, 
further  objections  may,  of  course,  be  brought  in.(c)  Thus,  in  a  case  where  the 
seller  of  a  leasehold  estate  produced  the  leasehold  title,  which  the  Master  thought 
sufficient,  and  reported  accordingly,  but  the  Court  held  that  the  lessor’s  title 
ought  to  have  been  produced,  and  sent  it  back  to  the  Master,  to  review  his 
report ;  the  seller  having  liberty  given  him  to  produce  the  freehold  title,  it  was 
considered  that  the  purchaser  was  at  liberty  to  enter  into  objections  to  the  lease¬ 
hold  title,  which  were  not  taken  upon  the  former  discussions  before  the  Master, 
and  upon  the  objections  being  afterwards  taken,  the  bill  was  dismissed,  [d) 


It  has  been  before  stated,  (e)  that  the  Court  has  adopted  the  practice,  at  the 
same  time  that  it  refers  it  to  the  Master  to  inquire  into  the  vendor’s  title,  to 
direct  him,  in  case  he  shall  be  of  opinion  that  a  good  title  can  be  made,  to 
inquire,  and  state  to  the  Court,  when  it  was  first  shewn  that  it  could  be  made. 
With  reference  to  this  part  of  the  inquiry,  it  is  necessary  to  observe  that,  although 
in  Lord  Brayhrooke  v.  Inskip, (f)  Lord  Eldon  stated  that — 4  as  to  the  ques¬ 
tion  when  the  abstract  was  complete,  the  abstract  is  complete  whenever  it 
appears  that,  upon  certain  acts  done,  the  legal  and  equitable  estates  will  be  in 
the  purchaser ;  that  maybe  long  before  the  title  can  be  completed  f — this  must 
be  understood  to  apply  only  to  cases  in  which  the  title  is  outstanding,  in  per¬ 
sons  who  are  trustees  for  the  vendor,  or  whom  the  vendor  has  any  means  of 
compelling  to  concur ;  but  when  it  is  necessary,  in  order  to  make  the  title  com¬ 
plete,  that  a  person,  over  whom  the  vendor  has  no  control,  should  join  in  the 
conveyance,  such  a  title  will  not  be  considered  complete,  unless  it  can  be  shewn 
that  the  party  has  actually  conveyed.  Thus  when,  in  order  to 
4  ^complete  a  title,  it  was  requisite  that  a  recovery  should  be  suffered 


[ 


by  a  person  who  was  not  a  trustee  for  the  vendor,  or  one  whom  he  had  any 
legal  right  to  call  upon  to  execute  it,  and  the  recovery  was  not  actually  com¬ 
pleted,  till  a  few  days  after  the  filing  of  a  bill  for  specific  performance,  although 
the  deed  making  the  tenant  to  the  praecipe ,  and  the  warrant  for  suffering  the 


(y)  Paton  v.  Rogers,  Mad.  &  Gel.  256.  ( z )  Ante ,  p.  873. 

(a)  Sugden  V.  &  P.  220.  « This  points  out  the  necessity,  in  such  cases,  of  setting  down 

the  cause  upon  further  directions,  at  the  same  time  with  the  exceptions.  In  Esdale  v.  Ste¬ 
phenson,  as  the  exceptions  only  were  before  the  Court,  they  were  ordered  to  stand  over,  with 
liberty  to  set  down  the  cause  for  further  directions,  and  then  the  exceptions  and  further  direc¬ 
tions  to  come  on  together.  Ibid. 

( b )  Sugden  V.  &  P.  20.  (c)  Brooke  v.  - ,  4  Mad.  212. 

(d)  Fildesv.  Hooker,  1  Sugden  Y.  &  P.  219,  n. ;  2  Yer.  424,  S.  C. ;  3  Mad.  193,  S.  C. 

(e)  Ante ,  p.  635.  (/)  8  Mes.  436. 
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recovery,  were  executed  before,  it  was  held  that  a  good  title  was  not  shewn 
before  the  commencement  of  the  suit.  (g) 

It  may  be  observed  also,  that  when  the  abstract  shews  the  legal  estate  to  be 
outstanding,  and  that  the  persons  in  whom  it  is  vested  would  necessarily  be 
rustees  for  the  vendor,  it  will  not  be  a  complete  abstract,  unless  it  shews  who 
tne  persons  are  in  whom  the  legal  estate  is  vested.  (A) 


Method  of  taking  Accounts. 

of  uSmSS  ‘° ‘h?  practice  f0f  the  C,ourt’  as,il  existed  previously  to  the  orders 
‘h®  usual  eo»rse  of  proceeding  under  decrees  to  take  accounts  in  the 
Master  s  Office,  was  for  the  plaintiff,  in  the  first  instance,  (where  it  was  neees- 

!!7y°,"Sm'n'  the  accountlng  party  upon  interrogatories,  and  then,  from  the 

thin.*  S  efmma"0n-  and  from  his  answer,  and  the  schedules  thereto,  or  from 
the  other  evidence  or  papers  in  the  cause,  to  prepare  a  charge  against  him  f  e  a 

nrooTtoVh  ih6'^’  i‘ems.which  the  Plail'l>ff  claimed  to =be  entitled, 'upon 

Master  and  £  deff  e1a,n‘  “  •  Meo“‘-  W  This  charge  was  left  with  the 
When  ’thenh  h  dlfferent  Uem,s  m  !*  were  investigated  in  the  Master’s  Office. 

.the  char§e  was  ?one  through,  the  defendant  brought  in  his  discharge 
contammg  a  statement  of  payments  and  disbursements  made  bv  him,  and  other 

madcn’ W-hlCA  he  ala""ed,t0  discharge  himself  from  the  debt  attempted  to  be 
made  out  aga.nst  him  by  the  charge.  (*)  An  attempt  to  simplify  this  process  has 
_wever,  been  made  by  the  orders  above  referred  to ,(/)  by  the  61st?  ’ 

t  /  W|,hlnhKIt  lS  d,rec‘ed’  ‘  that  all  parties  accounting  before  the  Mas-  C  878  ] 
thp  £  bnng  ln  !he,i:accounts  in  the  form  of  debtor  and  creditor,  and  anv  of 
be  °  nf  part,‘eS  who. sha1'  not  be  satisfied  with  the  accounts  so  brought  in,  shall 

ter  shairdfrectTmrinThhe  aicoun‘m?.  partJ  upon  interrogatories,  as  the  Mas- 
nroceed  inlhlfi )■  The  efect  cf  thls  or,lor  is,  to  render  it  unnecessary  to 
f£pf  k  r  ufSu  lnslance>  b>'  examining  the  accounting  party  upon  interrooa- 

CASS  "r v  j. 

iS  g,eTf y  anne*ed  by  way  of  S(*edu1e  to  an  affidavit  verify- 

hJ’thp  M  ,  \  d  ‘f  hu6  party  does  not  brin?  11  in  within  a  time  to  be  fixed 

not  outiTnt  inr’hhe  may-  be  pr°cf ded  asai“st,  in  the  same  manner  as  a  party 
not  putting  in  his  examination,  (o)  1  y 

?.nf  the  acc°nnt  being  left,  the  usual  warrant  on  leaving.  &c.,  must  be  served 

nof  a,E  whh?.  ahCp°Py  °f  thHeKaCC°Unt’  ,he  Party  caPin=  the  ~1s 
ppp  J.  ,•  d  K  ’  ,h  may  exhibit  interrogatories  for  the  examination  of  the 
accounting  party,  under  the  direction  of  the  Master. (p) 

charge  musuhe^hp"8  beeil|  ‘^k"  ‘7  a"d  lhe  party’  if  necessaIT,  examined,  a 
charge  must  then  be  carried  in  by  the  party  conducting  the  inquiry,  (y)  This 


(h)  Wynne  v.  Griffith,  1  Russ.  283. 
(/c)  Ibid. 


(g)  Lewin  v.  Guest,  1  Russ.  325. 

(»)  1  Newl.  329. 

(/)  Ord.  1828,  LXI. 

ft‘°rder  goe?  °"  10  direct  that  al1  such  accounts,  when  passed,  and  settled  bv 
he  Master,  shall  be  entered  in  a  book  to  be  kept  for  that  purpose  in  the  Masted  7 

ja  now  the  practice  with  respect  to  Receiver’s  accounts,  andwhhproplrindeles  in  or 2  £ 
be  referred  to  as  occasion  may  require.  Ord  1828  T  vtt  t*  l  i  ,  0 

accounts  entered  into  this  boo£,  SSJS  coldtio 

6d  i“r  fbiioan!!reR  ‘  -  ter’S  rep°rt’  SUcb  sche,Iuies  *«=  °alv  lo  be  charged  at  the  rite  of 

(»Ta  Smiffi,  nr,W 8 aCC0“nt8‘  Att°rney«ene;al  v-  hubbock,  1  M.  *  C.  264 

(P)  Ord.  1828,  LXI.  $  2  Smith,  115. 
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charge  (r)  is  usually  a  transcript  of  so  much  of  the  debtor  and  creditor  account 
as  sets  forth  the  receipts,  to  which  may  be  added  any  additional  items  with 
which  it  is  intended  to  charge  the  accounting  party. 

It  is  to  be  observed  here,  that  although  the  61st  order  directs  the  parties 
accounting  before  a  Master,  to  bring  in  their  accounts  in  the  manner  there  pre- 
T  *879  1  scr^ec*’  i*  not  always  necessary  *to  call  upon  them  to  do  so.  If 

b  -1  sufficient  appears  from  the  admissions  of  the  party  to  be  charged, 

either  in  his  answer  or  the  schedule  to  it,  or  in  any  proceeding  in  the  cause,  to  ena¬ 
ble  the  account  against  him  to  be  properly  made  out,  the  party  conducting  the  pro¬ 
ceeding  may  immediately  bring  in  his  charge,  without  calling  for  any  account 
under  the  61st  order.  The  charge  being  left,  warrants  4 on  leaving’  4  and  to  pro¬ 
ceed  on  the  charge’  are  taken  out,  and  served  on  the  clerks  in  Court  of  all  persons 
interested  in  the  account.  (s)  On  the  return  of  the  warrant,  the  charge  is  compared 
with  the  debtor  and  creditor  account,  or  with  the  answer  or  examination,  or  the 
schedules  annexed  to  them,  put  in  by  the  accounting  party,  and  if  the  charge  is 
found  to  accord  with  them,  it  is  allowed  without  further  evidence.  If  the 
charge  includes  sums  not  admitted  in  the  account  to  have  been  received,  they 
must  be  substantiated,  either  by  evidence  or  by  admissions  in  the  examination 
of  the  party  charged,  or  in  his  answer  or  the  schedules  thereto.  (t)  The  charge 
being  established,  is  marked  by  the  Master  4  allowed,  ’(u) 

It  may  be  mentioned  here,  that  a  party  conducting  an  account  before  the 
Master  is  not  limited  to  one  charge.  If,  after  his  charge  is  allowed,  he  dis¬ 
covers  other  items,  with  which  the  accounting  party  is  chargeable,  he  may  either 
amend  his  charge,  or  carry  in  a  further  charge,  and  this  he  may  do  as  often  as 
may  be  necessary.  In  Napier  v.  Staples ,  (pc)  in  Ireland,  under  a  decree  for  an 
account,  the  plaintiff  had  examined  the  defendant  on  three  successive  sets  of 
interrogatories,  and  had  filed  a  charge,  which  he  amended  three  times,  and  had 
then  sued  out  a  commission  and  examined  witnesses.  He  afterwards  filed  a 
further  charge,  and,  after  various  delays,  applied  to  the  Master  of  the  Rolls  for 
liberty  to  file  a  sixth,  which  was  refused ;  but,  upon  appeal,  the  Lord  Chan¬ 
cellor,  Sir  A.  Hart,  gave  him  leave  to  file  it,  observing — 4 1  am  not  aware  that 
there  exists  any  rule,  such  as  has  been  assumed,  that,  in  taking  the  account,  a 
uniform  series  of  proceeding  is  to  be  followed, — a  charge,  discharge,  and  exami- 
f  *880  1  nati°n?  and  the  subject  *is  then  dropped.’  .  .  . 4  It  is  not  the  course, 

L  J  in  England,  to  comprise  every  thing  in  the  first  charge  ;  on  the  con¬ 

trary,  in  the  majority  of  cases,  the  plaintiff,  after  he  has  brought  in  his  charge, 
looks  to  the  examination  of  the  defendant  to  furnish  him  with  further  items  •,  the 
Court  always  taking  care,  and  this  is  the  true  principle,  to  indemnify  the  oppo¬ 
site  party,  and  to  guard  against  vexatious  irregularity,  by  making  the  party  pay 
all  the  costs  incurred  through  his  irregularity  or  delay.  ’  His  Lordship  after¬ 
wards  said— -4 1  do  not  lay  any  stress  upon  the  point,  whether  the  plaintiff  knew 
of  the  existence  of  this  item  or  not ;  I  think  that  it  is  not  material.  Equity 
would  not  deserve  the  name,  if  it  acted  on  a  form  to  shut  out  a  just  claimant, 
because  he  came  late,  whether  his  doing  so  was  optional  or  involuntary.  But 
the  same  equal  justice  that  admits  the  plaintiff’s  further  charge,  gives  the  defend¬ 
ant  a  further  opportunity  to  discharge  himself,  and  the  order  must  be  so.  The 
defendant  must  have  an  opportunity  of  explaining  his  case,  by  evidence,  and 
his  denial  of  the  receipt  of  this  sum,  by  affidavit,  will  have  very  great  weight 
in  determining  it.’  (y) 


(r)  As  to  the  nature  of  a  charge,  vide  ante  p.  850. 

(s)  Vide  ante,  801.  (J)  Vide  2  Smith,  116. 

(m)  Bennett,  64.  (a:)  1  Moll.  228. 

\y)  l  Moll.  23  L 
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It  may  be  stated  here,  that  it  is  the  constant  practice  of  the  Court,  in  decrees 

words  •  “and  v|atg1f  the  ag£"nSt  ?  exec.u,or  ,0  account>  t0  direct  it  without  future 
Z  !h  h  y-.’  f  hf  l>erson  decreed  to  account,  receive  any  thing  subsequent 
o  the  decree,  it  may  be  inquired  into  before  the  Master,  and  the  defendants  in 

this'rulel's  that  r  reCe‘Ved  1°  aCC°Unt  5  &  the  consequence  of 

his  rule  is,  that,  in  decrees  of  this  nature,  the  practice  generally  is,  where  the 

matter  has  been  long  pending  in  the  Master’s  Office,  sincf  the  first  charge  aoainst 

beforethe"' br°Ufht  ‘,°  ePmine  agai»>  upon  interrogatories0,  just 
befoie  the  Master  is  prepared  to  make  his  report,-  and  then,  if  it  appears  that 

further  charge.613  "§  Subsequent  to  his  last  examination,  to  carry  in  a 

‘  diJchar?tehYo!larife  the.  a<icouming  Pa«y  must  carry  in  his 

after  the  charge  has  been  allowed,  the  party  conducting  the  ac-  C  "881  ] 

Umet'CmidA  T  iTn,  h,i-m  ,a  warrallt’  “"derwritten  ‘at  which 

nme  the  said  jJ.  B.  is  to  bring  in  his  discharge ,’  &c.  This  warrant  i<?  nPr 

emptory,  and  if  it  is  not  obeyed,  or  the  accounting  party  does  not  appear  and 

crave  further  time,  the  Master  may  proceed,  if  otherwise  In  a  situationTo  do  so 

make  a  report,  without  the  discharge,  charging  the  defendant  with  the  whole 
amount  of  the  charge  as  allowed.  (6)  le 

stated  eftheCrhainghis  *  !ranS"iPt  from  the  Puente  he  has  made,  as 

stated  either  in  his  debtor  and  creditor  account,  or  in  his  answer  or  examine 

tion  or  the  schedules  attached  to  them,  and  a  warrant  on  leaving  and  to  proceed 

hould  be  taken  out  upon  it  and  served  in  the  usual  manner.  &A  discharge  as 

well  as  any  other  matter  before  the  Master,  may  be  the  subject  of  an  examina- 

imPertl.nence.  (c)  The  accounting  party  is  bound  to  use  all  due  dili- 
f  t  in  obtaining  and  attending  warrants  to  vouch  his  discharge;  or,  the  party 
interested  in  the  account  may  take  out  warrants  to  compel  his  attendan Ze  Z 
,  PurP°se  ’  Wand  if,  upon  the  return  of  such  warrants,  the  party  does  not 
attend  and  proceed,  or  account,  to  the  Master’s  satisfaction,  for  his  noit  proceed- 
e  Master  will  disallow  the  discharge,  or  such  part  of  it  as  the  party  has 
om  t  ed  to  support  The  Master,  however,  will,  if  Le  sees  the  partyCious 
and  that  he  does  his  best  to  support  his  discharge,  afford  hirn  every  indul¬ 
gence  ,  (e)  au  I,  in  Ridifer  v.  O'Brien ,  (/)  where  an  executor  was  unable  to 
produce  sufficient  evidence  before  the  Master  in  support  of  his  discharge  the 

ffiat  he  h  ?1S  T7T'  "Tt  tHe  payments  insisted  up  on  in  the  dischargee,’ and 
that  he  had  not  allowed  them,  as  no  sufficient  evidence  had  been  produced 

andL^eTee  tWaTnn-that  alIowance’  but  that  he  had  received  them  asa  claim , 
and  an  exception  to  his  report  was  over-ruled.  ’ 

The  account  is  vouched,  by  the  production  of  the  proper  ^vouch¬ 
ers,  such  as  receipts,  &c.,  which  documents,  when  produced,  are  [  *882  3 

marked  either  by  the  Master  or  his  clerk,  with  the  initials  of  his  name  as  a 
token  of  his  inspection  or  allowance  of  them.  It  seems,  that  the  party  pr’oduc 
ing  vouchers  does  so  at  his  peril,  and  that  the  Master  is  bound  to  admit  them 
n  evidence,  unless  the  other  side  can  lay  a  reasonable  ground  to  shew  that  the 
voucher  m  question  can  be  impeached,  of  which  the  Master  is  to  judge.  S 


« thedfd 
W  Betel!:  Sal'  $  2PtiIh  S,h2T’  2 

(/)  3  Mad.  43.  (e)  2  Smlth>  121‘ 

(g)  Earl  of  Lonsdale  v.  Wordsworth,  28  May,  1789;  cited  Bennett,  85. 
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In  a  case  in  Ireland,  Sir  Anthony  Hart,  L.  C.,  states  the  practice  in  England, 
where  the  item  exceeds  40s.,  for  the  executor  to  produce  the  voucher,  and  to 
verify,  by  affidavit,  the  payment  of  the  sums  therein  specified ;  and  then,  if  no 
objection  is  made,  the  Master  gives  the  executor  credit  in  the  account.  But  if 
any  party  objects,  the  Master  then  requires  the  affidavit  of  the  person  who 
received  the  money ;  and,  if  this  cannot  be  had,  he  then  requires  the  affidavit 
of  some  person  to  verify  the  signature  of  the  voucher,  (h) 

It  is  to  be  observed,  that  the  necessity  for  producing  the  proper  vouchers  in 
support  of  the  discharge,  is  not  removed  by  the  circumstance  of  the  defendant’s 
answer,  in  which  the  items  are  sworn  to,  not  having  been  replied  to;  although, 
in  other  cases,  an  answer  which  has  not  been  replied  to,  is  to  be  taken  as  true. 
The  Master  must,  nevertheless,  require  the  vouchers  to  be  produced,  (i) 

It  may  be  mentioned  here,  that  the  ordinary  course  of  proceeding  upon  dis¬ 
charges  in  the  Master’s  Office,  is  by  affidavit;  and  though,  in  strictness,  in  cases 
where  infants  are  concerned,  all  evidence  should  be  upon  examination  by  inter¬ 
rogatories,  yet  still,  as  we  have  seen,  if  the  solicitor  for  the  infant  acquiesces  in 
the  reception  of  affidavits,  the  infant  will  be  bound  by  it.  In  a  case  in  Ireland, 
before  Sir  A.  Hart,  L.  C.,  (&)  where  an  infant  was  interested,  an  order  appears 
to  have  been  made  by  his  Lordship  to  restrain  the  defendant,  who  was  an  exe- 


[  *883  ] 


cutor,  from  issuing  a  commission  to  examine  ^witnesses  in  aid  of 
his  account,  and  he  was  ordered  to  verify,  by  affidavit,  the  several 
vouchers  on  which  he  sought  credit. 

All  vouchers  produced  before  a  Master  must  be  stamped  with  the  proper  stamp 
applicable  to  the  instrument,  otherwise  they  will  be  rejected.  When  a  voucher 
has  been  produced  and  allowed,  the  Master  or  his  clerk  marks  it  with  the  initials 
of  his  name,  as  a  token  of  his  inspection  and  allowance  of  them.(/) 

Should  any  item  occur,  which  cannot,  at  the  moment,  be  satisfactorily  ex¬ 
plained,  or  the  voucher  for  it  produced,  it  is  marked  as  a  queried  item,  for 
further  inquiry;  and  should  there  be  any  such  item  remaining  when  the  others 
are  disposed  of,  a  warrant  is  obtained  and  served,  by  the  plaintiff’s  solicitor,  and 
underwritten,  ‘ to  proceed  on  the  queried  items  in  the  defendant's  discharge 
on  the  attendance  upon  which,  such  explanation  as  may  be  given,  and  the  evi¬ 
dence  adduced,  in  support  of  the  queried  item,  is  discussed  and  read.(m)  If  the 
defendant  does  not  attend  and  support  the  queried  items,  or  crave  further  time, 
the  whole  of  such  items  may  be  disallowed  by  the  Master,  or  he  may  direct  a 
further  warrant  to  be  taken  out  to  give  the  party  an  opportunity  of  setting  him¬ 
self  right  before  he  proceeds  to  disallow  the  payment,  (n) 

Although,  strictly  speaking,  every  payment  insisted  upon  in  the  discharge, 
where  it  amounts  to  forty  shillings  and  upwards,  must  be  established  by  a  proper 
voucher,  sums  under  forty  shillings  may  be  substantiated  by  the  oath  of  the 
accounting  party. (o)  This  rule  appears  to  have  been  adopted  from  analogy  to 
the  rule  at  law  in  accounts,  and  as  it  is  not  sufficient  at  law,  that  the  party  should 
T  1  swear>  belief  only,  that  the  money  *has  been  paid,  but  he 

L  ->  must  swear  to  the  fact ;  so,  in  accounts  under  decrees  in  equity,  it 


( h )  Bingham  v.  Lady  Clanmorris,  2  Moll.  20. 

(t)  Davenport  v.  Davenport,  1  Sim.  512.  ( k )  Young  v.  Reynolds,  2  Moll.  21  n. 

(/)  Bennett,  85.  (m)  Ibid. 

( n )  2  Smith,  121. 

(o)  Anon,  1  Vern.  283;  Marshfield  v.  Weston,  2  Yern.  176;  Bingham  v.  Lady  Clan- 
morris,  1  Moll.  20;  Everard  v.  Warren,  2  Cha.  Ca.  249;  but  although  a  defendant  in 
account  shall  be  discharged  by  his  oath  of  sums  under  forty  shillings,  a  party  shall  not,  by 
way  of  charge,  charge  another  party  so,  ibid.;  vide  etiam  Marshfield  v.  Weston,  2  \ ern. 
176.  In  Whicherley  v.  Whicherley,  1  Vern.  470,  the  Court  having  been  informed  that  the 
course  of  the  Court  was,  that  an  accountant  was  to  be  allowed,  on  his  own  oath,  all  sums  not 
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is  not  sufficient  to  swear  that  he  believes  he  paid  the  money,  but  he  must 
peremptorily  swear  to  the  fact,  (p) 

But  although  it  is  the  general  rule  that  every  item  in  a  discharge,  of  forty  shil¬ 
lings  and  upwards,  must  be  supported  by  a  proper  voucher,  there  are  cases  in 
which  a  party  has  been  allowed  to  discharge  himself  by  other  means  than  the 
ordinary  vouchers ;  thus  where  the  evidence  in  support  of  a  charge,  consists  of 
entries  in  books  kept  by  the  party  himself,  the  party  has  a  right  to  make  use  of 
entries  in  the  same  book  in  support  of  his  discharge  ;(q)  and  so,  if  a  paper  is 
produced  by  one  of  the  parties,  from  which  he  takes  his  charge,  the  same  paper 
may  be  read  by  the  other  party  by  way  of  discharge  :(r)  thus  where  an  account 
furnished  by  a  party  before  any  suit  instituted,  is  produced  to  charge  him  with 
the  items  on  the  debit  side,  he  is  entitled  to  resort  to  the  credit  side  in  support  of 
his  discharge,  (s) 

This  rule  is  adopted,  in  equity,  from  analogy  to  the  rule  at  law,  which  pro¬ 
vides — ‘that  if.  to  prove  a  debt,  it  be  sworn  that  the  defendant  confessed  it,  but 
withal  said  at  the  same  time,  that  he  paid  it,  his  confession  shall  be  valid  as  to 
the  payment  as  well  as  that  he  owed  it.’(/)  Upon  this  principle,  it  is  held,  that 
where  a  man,  by  his  answer  or  examination,  admits  that  he  has  received  certain 
sums,  which  sums  he  had  paid,  &c.,  the  discharge  following  in  the  same  sen¬ 
tence ,  that  wTill  be  sufficient  to  discharge  him.  ( u ) 

It  is  to  be  observed,  that  it  is  considered  necessary  in  order  to  entitle  the  party 
charged  by  his  own  answer,  to  read  such  answer  in  support  of  his  discharge, 
that  the  discharge  should  be  by  the  same  sentence  with  the  charge.  If  it  occurs 
in  another  *part  of  the  answer,  it  cannot  be  made  use  of$(;r)  and  it  p  *g85 
has  been  held  that  a  party  charging  himself  in  a  schedule  to  his  L  J 

answer,  cannot  discharge  himself  by  another  schedule  to  the  same  answer, 
stating  his  disbursements^?/)  a  fortiori ,  is  he  precluded  from  discharging  him¬ 
self,  in  this  way,  by  affidavit,  (z)  And  it  seems  that  it  is  not  only  necessary 
that  the  discharge  should  be  by  the  same  sentence  with  the  charge,  but  it  must 
form  as  it  were  one  and  the  same  transaction.  In  Thompson  v.  Lambe,(a) 
Lord  Eldon  said,  ‘I  am  clearly  of  opinion  that  a  person,  charged  by  his  answer, 
cannot,  by  his  answer,  discharge  himself ;  nor  even  by  his  examination,  unless 
it  is  in  this  way:  if  the  answer  or  examination  states  that,  upon  a  particular  day, 
he  received  a  sum  of  money  and  paid  it  over,  that  may  discharge  him  ;  but  if 
he  says  that  upon  a  particular  day  he  received  a  sum  of  money,  and  upon  a  sub¬ 
sequent  day  he  paid  it  over,  that  cannot  be  used  in  his  discharge ;  for  it  is  a 
different  transaction.’  Upon  the  same  principle  it  has  been  held,  that  a  party 
charged  with  one  sum  of  money,  cannot  discharge  himself  by  distinct  indepen¬ 
dent  items  on  the  other  side  of  the  account.  ( b ) 

It  seems  also,  that,  where  the  account  is  of  long  standing,  the  Court  will 
sometimes  permit  the  accounting  party  to  discharge  himself,  upon  oath,  of  all 
such  matters  as  he  cannot  prove  by  vouchers,  by  reason  of  their  loss  :  this  was 
done  in  Peyton  v.  Green, (c)  where,  in  regard  that  the  account  in  question  was 


exceeding  forty  shillings  each,  so  as  the  whole  sum  was  not  above  j£100,  declared  the  rule 
seemed  very  unreasonable,  and  would  consider  how  to  rectify  it. 

(p)  Robinson  v.  Cumming,  2  Atk.  409-410.  Sed  quaere  whether  an  executor  may  not 
support  his  discharge  by  swearing  to  his  belief  that  sums  under  forty  shillings  were  paid  by  his 
testator  himself! 

( q )  Darston  v.  Earl  of  Oxford,  1  Eq.  Ca.  Ab.  10,  pi.  9. 

(r)  Carter  v.  Lord  Colrain,  Barnardist,  126,  acknowledged  to  be  correct,  2  B.  &B.  386. 

( s )  Boardman  v.  Jackson,  2  B.  &  B.  382.  (/)  Trials  per  pais ,  vol.  2,  363. 

(u)  Ridgeway  v.  Darwin,  7  Yes.  404.  ( x )  Robinson  v.  Scotney,  19  Ves.  582. 

(y)  Boardman  v.  Jackson,  2  B.  &  B.  382.  (z)  Ridgeway  v.  Darwin,  7  Yes.  404. 

(a)  7  Ves.  588.  (6)  Robinson  v.  Scotney,  ubi  su pra. 

(c)  1  Cha.  Rep.  146;  1  Eq.  Ca.  Ab.  11,  S.  C. 
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of  twenty  years  standing,  it  was  ordered  that  the  defendant  should  prove  his 
account  by  his  own  oath,  for  what  he  could  not  prove  by  books  or  cancelled 
bonds ;  and,  in  Holst  comb  v.  Rivers,  (d)  a  similar  direction  was  given,  where  the 
account  was  of  fourteen  years  standing  only. 

It  appears,  also,  that  if  executors  or  trustees  have  been  led  to  divest  themselves 
of  the  fund,  by  paying  it  over  to  their  co-trustees  or  co-executors,  the  Court  will, 
T  *886  1  011  a  ProPer  case’  *Perm^  the  executor  or  trustee  so  paying  it  over, 

L  -mo  discharge  himself  by  his  own  oath,  and  that  it  will  do  this  in 

preference  to  permitting  one  co-executor  or  trustee  to  exhibit  interrogatories  for 
the  examination  of  the  others,  (e) 

But  although,  in  the  instances  above  stated,  and  in  many  others,  the  Court  has 
declared  upon  the  hearing  of  the  cause,  that  in  the  circumstances  under  which 
the  bill  has  been  filed  it  would  apply  a  different  rule  of  proof  from  that  which 
is  ordinarily  applied  ;  it  is  only  when  such  declaration  forms  part  of  the  order  of 
the  Court  directing  the  account,  or  upon  an  order  made  under  special  circum¬ 
stances,  that  the  Master  will  be  authorized  to  allow  a  party  to  discharge  himself 
by  his  own  oath,  from  the  sums  proved  to  have  come  to  his  hands.  (/) 

It  may  be  noticed  with  reference  to  this  part  of  the  subject,  that  there  are 
many  cases  in  which  the  Court  decreeing  an  account,  directs  it  to  be  taken  with 
the  admission  of  certain  documents  or  testimonies  not  having  the  character  of 
legal  evidence  ;  thus  if  parties  have  been  permitted,  for  a  long  series  of  years, 
to  deal  with  property  as  their  own,  considering  themselves  under  no  obligation 
to  keep  accounts  as  if  there  was  any  adverse  interest,  having  no  reason  to  believe 
the  property  belonged  to  another;  though  it  would  not  follow,  that,  being  unable 
to  give  an  accurate  account,  they  should  keep  the  property,  yet  the  account 
would  be  directed,  not  according  to  strict  course,  but  in  such  a  manner  as,  under 
all  the  circumstances,  would  be  fit.(o-)  It  is  to  be  observed,  however,  that  it  is 
not  for  the  Master  to  decide,  in  such  cases,  as  to  the  propriety  of  departing  from 
the  ordinary  course  of  proceeding;— he  cannot  do  so  without  the  order  of  the 
Court,  and  that  an  order  of  the  Court  to  this  effect,  will  not  always  be  made, 
until  the  difficulty  of  proceeding  in  the  usual  mode  has  become  apparent  upon 
an  attempt  to  pursue  it  in  the  Master’s  Office ;  thus,  in  Lupton  v.  White,  (h) 
the  Court  refused  to  make  such  an  order  prospectively,  but  gave  liberty  to  either 
r  1  *Part^  ^  Master  in  taking  the  account  should  find  difficulty  as 

L  J  to  receiving  any  evidence,  to  apply  to  the  Court  for  directions  upon 

that  particular  point. 

It  may  be  mentioned  here,  that  the  Court  will  not  allow  anything  to  be  placed 
to  account,  under  the  name  of  general  expenses,  but  that  the  party  must  name 
the  particulars,  (g*)  So,  also,  where  a  party  discharges  himself,  upon  his  oath, 
of  sums  under  40s.,  he  must,  in  his  affidavit,  mention  unto  whom  paid  and  for 
what  and  when.(/j) 

In  almost  every  decree  directing  accounts  to  be  taken  by  the  Master,  there  is 
inserted  a  declaration  that  4  the  Master  is  to  make  unto  the  parties  all  just  allow¬ 
ance. ’(£)  Under  this  direction,  the  Master  is  authorized  to  allow  the  parties 
such  disbursements  as  may  appear  to  have  been  fairly  and  properly  made  by 
them.  It  is  to  be  observed,  that  it  is  not  the  ordinary  course  for  the  Court,  in 
matters  of  this  nature,  to  say  in  the  first  instance,  what  is  a  just  allowance ; 
but  that  it  generally  leaves  the  determination  as  to  what  is  to  be  considered  a 
just  allowance  to  the  Master,  and  that  the  Court  is  not  called  upon  to  decide  it, 


(e)  Dines  v.  Scott,  1  T.  &  R.  358. 


(cl)  1  Cha.  Ca.  127. 

(/)  Ibid. 

(g)  Vide  Lupton  v.  White,  15  Yes.  433-443. 

(h)  Ubi  supra.  ( g )  Anon.  1  Eq.  Ca.  Ab. 

( h )  Anon.  1  Yern.  283.  (i)  Seton  on  Dec.  42. 
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except  upon  exceptions  to  the  report.  (A')  In  Cook  v.  Collingridge,(J)  however, 
Lord  Eldon,  under  the  special  circumstances  of  the  case,  made  it  part  of  the 
order  that,  as  to  such  part  of  the  allowance  as  should  be  claimed  and  objected 
to  before  the  Master,  he  was  to  state  his  reasons  for  allowing  or  disallowing  the 
same,  (m) 

With  respect  to  what,  by  the  practice  of  the  Court,  may  be  considered  as 
just  allowances,  that  must  depend  very  much  upon  the  circumstances  of  each 
case ;  it  is,  however,  a  settled  rule  that  whatever  a  trustee  or  personal  represen¬ 
tative  has  expended  in  the  fair  execution  of  his  trust,  may  be  allowed  him  in 
passing  his  accounts ;  thus  where  the  decree,  in  a  suit  by  residuary  legatees, 
directed  an  account  to  be  taken  of  the  personal  estate  of  a  testator,  and  of  his 
debts  and  funeral  expenses ,  and  the  personal  estate  was  ordered  to  be  applied 
in  payment  of  the  debts  and  ^funeral  expenses  in  a  course  of  ad-  p  *gQ8  ~| 
ministration,  and  the  Master  allowed  payments  in  discharge  of  lega-  *- 
cies,  it  was  held,  that  the  payment  of  legacies,  in  such  an  account,  was  the 
subject  of  a  just  allowance,  as  the  plaintiff  could  be  entitled  to  nothing  until  the 
legacies  were  paid,  (n)  So  where  a  trustee,  in  the  fair  execution  of  his  trust, 
has  expended  money  by  reasonably  and  properly  taking  opinions  and  procuring 
directions  necessary  to  the  due  execution  of  his  trust,  he  is  entitled  not  only  to 
his  costs,  but  to  his  charges  and  expenses,  under  the  head  o [just  allowances,  (o) 
So,  also,  is  the  next  friend  of  an  infant ;  for  as  the  infant  himself  cannot  incur 
charges  and  expenses,  if  they  cannot  be  claimed  as  just  allowances,  and  the 
next  friend  is  to  be  at  the  whole  expense  of  the  infant  beyond  his  costs,  persons 
will  deliberate  before  they  accept  the  office,  (jo) 

The  expenses  of  a  sale  may  also  be  allowed,  under  the  head  of  just  allow¬ 
ance  ;  ( q )  and  a  widow  who  was  trustee  for  her  son,  of  the  real  estate,  whereof 
she  was  dowable,  was  allowed,  in  accounting  for  the  rents  and  profits,  to  retain 
so  much  thereof  as  she  was  entitled  to  for  her  dower,  under  the  head  of  just 
allowances,  (r) 

But  although  an  executor  or  trustee  is  of  course  entitled,  under  the  head  of 
just  allowances,  to  have  all  the  reasonable  expenses  he  may  have  incurred  in 
the  conduct  of  the  trust,  he  is  not  entitled  to  any  compensation  for  personal 
trouble  and  loss  of  time.(.s)  This  rule  applies  especially  where  an  executor 
has  an  express  legacy  for  his  pains ;  nor  will  it  alter  the  case,  that  the  executor 
has  renounced  and  yet  is  assisting  to  the  executorship,  even  though  it  appears 
that  he  has  deserved  something,  and  benefited  the  trust  to  the  prejudice  of  his 
own  affairs,  (t)  And,  even  where  an  executor  had  acted  as  a  commission  agent 
for  a  testator,  in  his  lifetime,  under  a  power  of  attorney,  and  *was  p  *§89  1 

held  entitled  on  an  account  to  the  usual  commission  on  his  agency,  L 
prior  to  the  death  of  the  testator,  he  was  not  allowed  to  charge  commission  on 
the  business  transacted  subsequently  to  his  death. (u)  The  same  rule  has  been 
extended  to  solicitors  and  attorneys,  who,  in  the  character  of  executors  and  trus¬ 
tees,  are  not  allowed  any  professional  charge,  or  remuneration  for  loss  of  time 
or  other  emoluments,  but  only  such  charges  and  expenses,  actually  paid  by 
them  out  of  pocket,  as  the  Master  may  find  to  have  been  properly  incurred 
and  paid,  (a?) 


( k )  Brown  v.  De  Tastet,  Jac.  284 — 294.  (/)  Jac.  G07. 

(m)  Ibid.  625.  (n)  Nightingale  v.  Lawson,  1  Cox.  23. 

(o)  Fearns  v.  Young,  10  Ves.  184.  (p)  Ibid. 

(<7)  Crump  v.  Baker,  18  Yes.  285.  (r)  Graham  v.  Graham,  1  Yes.  262. 

( s )  Robinson  v.  Pett,  3  P.  Wms.  249;  Scattergood  v.  Harrison,  Mos.  128;  Brocksopp 
v.  Barnes,  5  Mad.  90. 

( t )  Robinson  v  Pett,  ubi  supra.  ( u )  Sheriff  v.  Axe,  4  Russ,  33. 

(x)  Moore  v.  Frowd,  3  M.  &  C.  45 ;  vide  etiam  New  v.  Jones,  9  Bythewood’s  Convey, 
by  Jarman,  p.  338. 
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But  although  an  executor  or  trustee,  who  acts  himself  as  solicitor  in  the  affairs 
of  his  trust,  cannot  be  allowed  any  thing  for  his  professional  assistance  beyond 
what  he  has  actually  paid  out  of  pocket,  an  executor  or  trustee  who  requires 
the  assistance  of  a  solicitor,  in  the  execution  of  his  trust,  will  be  allowed  the 
amount  of  what  he  has  properly  paid  to  such  solicitor,  in  respect  of  his  bill  of 
costs; — he  will  not,  however,  be  allowed,  without  question,  whatever  sum  he 
thinks  proper  to  pay  to  his  solicitor,  but  the  practice  in  cases  of  this  description 
is,  for  the  Master  to  hand  the  solicitor’s  bill  over  to  the  proper  officer  to  be  taxed 
and  moderated — without  proceeding  to  a  regular  taxation.  (?/) 

The  Court  also  holds,  that  where  it  is  necessary  to  the  due  execution  of  their 
office,  that  trustees,  &c.,  should  employ  accountants,(t/i/)  agents,  or  receivers, 
under  them,  they  will  be  entitled  to  be  allowed  the  costs  of  such  agents  or 
receivers  ;  and  thus,  where  a  testator  died  possessed  of  several  houses  let  at 
weekly  rents,  the  Court  held  the  trustees  justified  in  paying  a  person  to  collect 
such  rents,  even  though  the  testator  had,  by  his  will,  given  his  trustees  small 
annuities  for  their  trouble,  (z) 

T  *890  1  to  °^serve^  that  agency  will  only  be  allowed  where 

*-  J  another  party  has  been  employed  by  the  executor,  and  that  an 

executor  will  not  be  allowed  to  charge  for  his  own  agency,  even  though  he  had 
acted  as  agent  for  the  testator  in  his  lifetime,  (z)  The  rule,  however,  is  differ¬ 
ent  with  regard  to  executors  in  the  East  Indies  ;  there,  it  seems,  a  different  rule 
prevails  : — -according  to  the  course  of  the  Courts  in  India,  and  the  usage  there, 
an  executor  is  entitled  to  a  commission  of  five  per  cent  for  collecting  the  estate 
of  the  testator  $  the  Court  here,  therefore,  will  make  the  same  allowance  to  an 
Indian  executor  passing  his  accounts  in  this  country ;  (a)  and,  it  seems,  the 
executor  will  be  entitled  to  such  commission,  although  he  has  a  legacy  given 
him  by  the  will,  provided  it  is  not  expressly  given  to  him  in  the  character  of 
executor,  (b)  and  that  he  will  be  allowed  to  charge  it  on  all  the  assets  of  the  tes¬ 
tator  collected  by  him  in  India  ;  including  the  assets,  which  he  retains  in  respect 
of  his  own  legacy,  and  the  moneys  belonging  to  the  testator  which  weie  in  the 
hands  of  a  commercial  house  in  which  the  executor  was,  and  the  testator  had 
been  a  partner. (c) 

It  may  be  noticed  here,  that  where  a  substantive  claim,  for  a  specific  allow¬ 
ance,  (as  for  commission  upon  receipts  in  India,)  has  been  made  by  the  answer, 
and  no  special  direction  has  been  founded  upon  it  in  the  decree,  the  Master  will 
not  be  justified  in  making  such  an  allowance  under  the  head  of  ‘just  allow¬ 
ances’  ;{d)  the  proper  inference  to  be  drawn  from  the  fact  of  the  claim,  made  by 
the  answer,  not  being  noticed  in  the  decree,  being  either  that  the  Court  did  not 
think  it  proper  to  be  allowed,  or  that  the  party  making  it  had  abandoned  it. 


The  Master,  in  taking  an  account,  does  not,  in  general,  strike  any  balance 
till  the  whole  charge  and  discharge  have  been  gone  through,  and  he  is  not  at  lib¬ 
erty  to  make  rests  in  the  account,  unless  directed  so  to  do  by  the  decree,  (e)  It 


(y)  Johnson  v.  Telford,  3  Russ.  477.  (2/3/)  Henderson  v.  M’lver,  3  Mad.  275. 

(z)  Wilkinson  v.  Wilkinson,  2  S.  &  S.  237 ;  sed  vide  Weiss  v.  Dill,  3  M.  &  K.  26, 
where  it  was  held  that  an  executor  will  not  be  allowed  to  charge  for  an  agent,  except  under 
very  special  circumstances,  and  that  a  Master’s  report,  reducing  the  executor’s  charge,  for 
the  employment  of  such  agent,  from  5  per  cent,  to  2^  per  cent.,  was  correct. 

(z)  Sheriff  v.  Cox,  4  Russ,  53. 

(а)  Chetham  v.  Lord  Audley,  4  Yes.  72;  Poole  v.  Larkins,  ib.  ;  Cockerell  v.  Barber,  1 
Sim.  23. 

(б)  Cockerell  v  Barber,  ubi  supra.  (c)  Ibid. 

( d )  E.  I.  Company  v.  Keighly,  4  Mad.  38.  (e)  Webber  v.  Hunt.  1  Mad.  13. 
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frequently  happens,  ^however,  that,  upon  further  directions,  he  is  r-  *ggj  -i 
ordered  to  make  yearly,  or  half-yearly,  or  other  rests ;  the  object  k 
of  which  direction  is,  to  enable  the  Court  to  see  what  balances  he  has,  from 
time  to  time,  retained  in  his  hands,  in  order  that  it  may  judge  whether  he  ought 
to  be  charged  with  interest  on  his  balances  or  not(/)  Where,  therefore,  such 
a  direction  occurs  in  a  decree,  the  course  for  the  Master  to  pursue  is,  to  strike 
a  balance  at  each  rest,  which  the  decree  requires  him  to  make,  by  deducting  the 
amount  of  the  discharge  from  the  amount  of  the  charge  up  to  that  period,  (g) 

It  sometimes  happens  that,  in  decrees  directing  accounts,  the  Court  orders  the 
Master,  if  he  shall  find  that  there  are  stated  accounts,  not  to  disturb  the  same ; 
this  direction  is  usually  inserted  where  a  settled  account  is  insisted  upon  in  the 
answer  and  proved  ;(/i)  where  a  settled  account  is  insisted  upon  by  the  answer, 
but  not  proved,  the  order,  not  to  disturb  the  accounts,  will  be  accompanied  by 
a  direction  that  the  plaintiff  shall  have  liberty  to  surcharge  and  falsify,  (t)  A 
settled  account  must,  in  such  cases,  be  established  before  the  Master,  in  the 
same  manner  as  before  the  Court.  The  method  of  proceeding,  where  liberty  is 
given  to  surcharge  and  falsify  an  account,  lias  been  before  pointed  out.  (A') 


Computation  of  Interest. 

A  direction  to  the  Master  to  compute  interest  upon  debts,  legacies,  &c.,  fre¬ 
quently  forms  part  of  the  decree.  In  ordinary  suits  for  the  administration  of 
assets,  the  direction  is,  that  the  Master  shall  compute  interest  on  such  of  the 
testator’s  [or  intestate’s,]  debts  as  carry  interest,  after  the  rate  the  same  respec¬ 
tively  carry  interest,  (/)  and  upon  his  legacies,  from  the  *time  and  p  *392  ~] 

after  the  rate  directed  by  the  testator’s  will ;  and  where  no  time  of  k  J 

payment  or  rate  of  interest  is  thereby  directed,  then  after  the  rate  of  four  per  cent, 
per  annum,  which  is  the  ordinary  rate  of  interest  given  by  the  Court  upon  lega¬ 
cies  and  portions,  where  no  specific  rate  of  interest  is  directed  by  the  will,  (wi) 
from  the  end  of  one  year  after  the  testator’s  death,  (n) 

With  respect  to  interest  on  specialty  debts,  no  question  can  arise  as  to  its 
computation, — the  rate  at  which  it  is  to  be  allowed  upon  such  debts,  generally 
appearing  upon  the  deed  or  instrument  by  which  the  debt  is  created. 

It  is  to  be  noticed,  however,  that,  with  respect  to  a  debt  due  on  bond,  the  rule 
is  to  calculate  interest  up  to  the  amount  of  the  penalty  of  the  bond  ;(o)  the  Master 
cannot  go  beyond  the  amount  of  the  penalty,  (p)  unless  the  creditor  claims  upon 
two  securities  for  the  same  sum,  one  of  which  is  a  bond  with  a  penalty,  and  the 
other  a  mortgage;  in  which  case  the  Master  may  calculate  interest  beyond  the 
penalty  of  the  bond.  It  appears  also  not  to  be  important,  in  such  a  case,  which 
instrument  was  executed  first,  the  bond  or  the  mortgage,  (<7)  nor  that  the  party 
charged  executed  as  a  surety  only.(r) 


(f)  Hall  v.  Hallett,  1  Cox.  138;  Raphael  v.  Boehar,  11  Yes.  110. 

(g)  As  to  computing  interest  with  rests,  vide  post.  898. 

(6)  Cole  v.  Cole,  cited  14  Yes.  579.  (£)  Kinsman  v.  Barker,  ibid. 

( [k )  Antty  p.  190.  (/)  Seton  on  Decrees,  51. 

(in)  Guillam  v.  Holland,  2  Atk.  343;  Wood  v.  B  riant,  ib.  523. 

(n)  Seton  on  Decrees,  63. 

(0)  Sharp  v.  Earl  of  Scarborough,  3  Yes.  557. 

( p )  Tew  v.  E.  of  W interton,  3  Bro.  C.  C.  489;  1  Ves.  J.  451,  S.  C.;  Knight  v. 
Maclean,  3  Bro.  C.  C.  496;  Clarke  v.  Seton,  6  Yes.  411;  Hughes  v.  Wynne,  1  M.  & 
K.  20. 

(<7)  Clarke  v.  Lord  Abingdon,  17  Ves.  106. 

(r)  Ibid. 
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The  rule  which  limits  the  computation  of  the  amount  clue  upon  a  bond  to  the 
amount  of  the  penalty,  has  been  held  to  extend  to  a  bond  for  securing  the  pay¬ 
ment  of  an  annuity,  at  least  till  the  decision  of  Sir  L.  Shadwell,  V.  C.,  in 
Jeudwine  v.  Agate  ;(s )  this  was  generally  supposed  to  have  been  the  result  of 
the  decision  of  Lord  Loughborough,  in  Mackworth  \.  Thomas, {t)  but  in  Jeud¬ 
wine  v.  Agate ,  the  Vice  Chancellor  held  that,  in  point  of  fact,  there  was  no  such 
decision  in  Mackworth  v.  Thomas ,  and  the  opinion  expressed  by  his  Honor, 
after  looking  into  the  cases  was — ‘  that  whenever  there  is  a  distinct  agreement 
T  *893  1  ^at  a  th*ne  done,  whether  it  be  the  conveyance  of  an  ^estate, 

L  -*  the  relinquishment  of  a  right,  the  payment  of  an  annual  sum,  or  the 

payment  of  a  sum  of  indefinite  amount,  (as  in  the  case  of  Weinholt  v.  Logan,{u) 
there,  notwithstanding  the  agreement  appears  in  the  form  of  a  bond  with  a  penalty, 
the  court  will  consider  that  the  recital  in  the  condition  of  the  bond  is  evidence  of 
the  agreement,  and  will  not  limit  the  relief  it  gives  to  the  amount  of  the  penalty. ’(a?) 

It  is  to  be  observed,  however,  that  although  his  Honor  is  represented  to  have 
stated,  that  there  was  no  such  decision  in  Mackworth  v.  Thomas ,  as  that  con¬ 
tended  for  in  Jeudwine  v.  Agate,  he  appears  to  have  meant  simply,  that  the  facts 
in  that  case  were  not  the  same  as  those  in  Jeudwine  v.  Agate;  and  he  takes  a 
distinction  between  right  to  retain  the  arrears  of  an  annuity  claimed  by  an  execu¬ 
tor,  in  a  suit  for  the  administration  of  assets  instituted  by  a  creditor,  (which  was 
the  case  in  Mackworth  v.  Thomas,)  and  a  substantive  right  asserted  by  the 
executor  himself,  in  a  bill  filed  to  enforce  his  right  to  relief  out  of  the  assets, 
(which  was  the  case  in  Jeudwine  v.  Agate;)  so  that,  in  fact,  notwithstanding 
the  decision  of  his  Honor  in  the  latter  case,  the  rule  laid  down,  in  Mackworth 
v.  Thomas,  may  be  considered  as  still  the  rule  of  the  Court,  in  suits  by  credi¬ 
tors,  for  the  administration  of  assets,  where  the  claim  to  the  arrears  of  the  annuity 
is  made  on  behalf  of  the  personal  representative  against  whom  the  bill  has  been 
filed,  though  it  is  otherwise  where  a  suit  is  instituted  by  the  annuitant  himself. 

Whilst  we  are  upon  this  subject,  it  is  right  to  mention  that,  till  recent  enact¬ 
ments,  it  was  held  that  in  suits  for  the  administration  of  assets  no  interest  was  to 
be  computed  upon  a  judgment,  unless  an  action  at  law  had  been  brought  upon  the 
judgment,  to  recover  interest  in  the  shape  of  damages  ;(?/)  but  in  Hy  dev .  Price, (z) 
Sir  L.  Shadwell,  V.  C.,  held,  that  the  circumstance  of  the  creditor  having  filed 
a  bill  for  the  purpose  of  obtaining  the  benefit  of  his  judgment  in  equity,  (the 
situation  of  the  assets  being  such  as  to  render  a  bill  the  proper  remedy,)  was 
T  *894  1  e(lll^va^ent  t0  t^e  commencement  of  an  ^action  at  law.  His  Honor 

*-  J  also  held,  that  the  case  was  put  in  a  more  favourable  position,  by 

the  act  of  the  3  4  W.  4,  c.  42,  s.  28,  (by  which  it  is  enacted,  ‘  that  upon  all 
debts  or  sums  of  money  payable  at  a  certain  time,  or  otherwise,  the  jury,  on  the 
trial  of  any  issue,  &c.,  may,  if  they  shall  think  fit,  allow  interest  to  the  creditor, 
at  a  rate  not  exceeding  the  current  rate  of  interest  from  the  time  when  such  debts 
or  sums  were  payable,  if  such  debts  or  sums  of  money  be  payable  by  virtue  of 
some  written  instrument,  at  a  certain  time;  or,  if  payable  otherwise,  then  from 
the  time  when  demand  of  payment  shall  have  been  made  in  writing,  so  as  such 
demand  shall  give  notice,  to  the  debtor,  that  interest  will  be  claimed  from  the 
date  of  such  demand  until  the  time  of  payment,’)  which  statute  being  of  a  reme¬ 
dial  nature,  his  Honor  thought  it  would  be  absolutely  necessary  for  the  Court  to 
adopt  as  to  many  of  its  provisions.  All  difficulty,  however,  as  to  allowing 
interest  upon  judgments,  has  been  taken  away  by  the  Act  ‘for  abolishing  Im¬ 
prisonment  for  Debt  upon  Mesne  Process,  \a)  by  which  it  is  enacted,  that  every 


(s)  3  Sim.  129. 

(m)  1  Cik.  &  Fin.  611. 

( y )  Gaunt  v.  Taylor,  3  M.  &  K.  302. 
(a)  1  &  2  Viet.  c.  110,  s.  17. 


(t)  5  Ves.  329. 
(x)  3  Sim.  140. 
( z )  8  Sim.  578. 
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judgment  debt  shall  carry  interest,  at  the  rate  of  four  pounds  per  centum ,  per 
annum ,  from  the  time  of  entering  up  the  judgment,  or  from  the  time  of  the  com¬ 
mencement  of  the  act  (in  cases  of  judgments  then  entered  up,  and  not  carrying 
interest,)  until  the  same  shall  be  satisfied.’  So  that  now,  no  action  at  law,  or 
suit  in  equity,  is  necessary  to  enable  a  Master  to  compute  interest  on  a  judgment 
debt,  but  interest  must  be  computed  by  the  Master  upon  every  sum  of  money 
due  upon  judgment,  or  upon  a  decree  or  order  in  equity,  &c.,(/>)  at  the  rate  of 
four  per  cent,  from  the  entry  of  such  judgment  or  decree,  <fcc. 

Formerly  interest  was  allowed  upon  the  arrears  of  an  annuity,  where  they 
were  secured  by  a  bond  with  a  penalty,  (c)  or  where  the  annuity  was  given  for 
maintenance,^/)  or  where  it  was  left  to  a  wife  by  her  husband’s  will.(e)  It  has 
also  been  -allowed,  where  there  have  been  great  arrears, (f)  or  r-  *gg-  q 
where  there  has  been  an  obstinate  delay  of  payment, (g)  or  where  L  -* 

the  annuitant  has  been  compelled,  by  the  delay,  to  borrow  money  at  interest,  (h) 
The  allowance  of  interest  on  such  arrears,  was,  however,  always  held  to  be  dis¬ 
cretionary  in  the  Court;  and,  in  later  cases,  it  has  been  refused  notwithstanding 
the  existence  of  circumstances  which  before  induced  the  Court  to  allow  it.  (?') 
In  Robinson  v.  Camming, (k)  Lord  Hardwicke  said,  there  was  no  instance 
where  the  Court  had  ever  allowed  arrears  upon  such  an  annuity,  (viz  :  an  annuity 
secured  by  grant,  by  way  of  mortgage,  with  power  of  entry  in  case  of  arrears,) 
unless,  indeed,  the  annuitant  had  entered  and  been  in  possession  of  the  estate 
charged  with  the  annuity,  in  which  case  the  Court  would  not  have  obliged  him 
to  have  quitted  the  possession,  unless  the  grantor  had  agreed  to  allow  him 
interest  for  the  arrears  of  his  annuity,  down  to  the  day.  This  seems  to  be 
consistent  with  the  rule  laid  down  by  Lord  Talbot,  in  the  Countess  of  Ferrers 
v.  Earl  Ferrers ,  (/)  viz :  that  4  arrears  of  an  annuity  or  rent  charge  are  never 
decreed  to  be  paid  with  interest,  but  where  the  sum  is  certain  and  fixed ;  and 
also  where  there  is  either  a  claim  of  entry,  or  nomine  posnse ,  or  some  penalty 
upon  the  grantor,  which  he  must  have  undergone  if  the  grantee  had  sued  at  law, 
and  which  would  have  obliged  him  to  come  into  this  Court  for  relief,  which  the 
Court  will  not  grant  but  upon  equal  terms,  and  those  can  be  no  other  than 
decreeing  the  grantor  to  pay  the  arrears  with  interest.’ 

With  respect  to  debts  upon  simple  contract,  and  other  debts  which  do  not 
carry  interest  upon  the  face  of  them,  equity,  in  giving  interest,  sequitur  legem  ; 
and  the  Courts  will  allow  interest  to  be  computed  in  the  administration  of 
assets  upon  all  debts  upon  which  interest  is  given  by  Courts  of  law.(m)  Form¬ 
erly,  the  "rule  appears  to  have  been  not  to  compute  interest  in  equity,  r-  *gg0  q 
where  it  could  only  be  given  at  law  in  the  form  of  damages,  (n)  L  J 

although  for  a  long  time  a  distinction  appears  to  have  existed,  and  still  exists,  in 
favour  of  allowing  interest  to  be  computed  upon  promissory  notes,  and  upon  all 
other  sums  payable  on  demand,  or  on  a  day  certain,  upon  which  interest  may, 


(6)  The  next  section,  (18,)  enacts,  that  decree  and  orders  of  Courts  of  Equity  shall  have 
the  same  effect  as  judgments  at  law.  Ante,  p.  691. 

(e)  Newman  v.  Auling,  3  Atk.  579.  (d)  Ibid. 

(e)  Litton  v.  Litton,  1  P.  Wms.  543;  vide  etiam  Drapers’  Comp.  v.  Davis,  2  Atk.  211. 

(f)  Batten  v.  Earnley,  2  P.  Wms.  163.  (g)  Stapleton  v.  Conway,  1  Ves.  428. 

(h)  Anon.  2  Yes.  661 ;  Bignal  v.  Brereton,  l  Dick.  278. 

(i)  Vide  Tew  v.  Earl  of  Winterton,  1  Ves.  J.  451 ;  3  Bro.  C.  C.  489,  S.  C.  ;  Ander¬ 
son  v.  Dwyer,  1  Sch.  &  Lef.  301. 

( k )  2  Atk.  411.  (/)  Ca.  Temp.  Talb.  2. 

(r/i)  Boddam  v.  Ryley,  1  Bro.  C.  C.  239;  Parker  v.  Hutchinson,  3  Ves.  135;  Upton 
v.  Lord  Ferrers,  5  Ves.  803;  Lowndes  v.  Collens,  17  Ves.  29. 

(r»)  Rigby  v.  Macnamara,  2  Cox.  420;  Bell  v.  Free,  1  Swanst.  91. 
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according  to  the  practice  of  Courts  of  law,  be  calculated  either  from  the  time  of 
the  demand  made,  or  from  the  fixed  period  of  payment,  (o) 

It  is  to  be  remarked,  that,  where  there  has  been  a  stated  account  between  the 
parties,  the  balance  appearing  due  on  such  account,  will  carry  interest  ;(jo) 
because,  in  such  a  case,  it  is  held  that  there  is  an  implied  contract  on  the  part 
of  the  debtor  to  pay,  and  all  contracts  to  pay  give  a  right  to  interest  from  the 
time  when  the  principal  ought  to  be  paid.  ( q )  Such  balance,  however,  must 
appear  upon  a  regular  statement  of  accounts,  and,  to  constitute  such  a  statement, 
there  must  be  a  settlement  or  acknowledgment  by  the  debtor ,  raising  the  con¬ 
tract  to  pay  as  the  ground  upon  which  alone  interest  will  be  given,  (r) 

It  may  be  mentioned  here,  as  a  general  rule,  that  a  charge  of  debts  on  real 
estate  does  not  entitle  simple  contract  creditors  to  interest.  ( s )  In  Barwell  v. 
Parker ,  Lord  Hardwicke  is  reported  to  have  said,  that  if  a  man,  in  his  life, 
creates  a  trust  for  the  payment  of  debts,  annexes  a  schedule  of  some  debts,  and 
f  *897  1  *creates  a  trust  term  f°r  Payment,  as  that  is  in  the  nature  of  a 

L  d  specialty,  that  will  make  them,  though  simple  contract  debts,  carry 

interest.  (/) 

It  seems,  however,  that,  in  order  to  effect  this,  the  deed  must  have  been  exe¬ 
cuted  by  the  simple  contract  creditors,  and  that  they  must  have  given  up  their 
right  to  sue  the  debtor  upon  his  debt,  otherwise  their  would  be  nothing  to  shew 
that  they  had  contracted  for  a  specialty,  by  taking  a  security  upon  the  land,  and 
discharging  the  person  of  their  debtor.  (?/) 

It  may  be  mentioned  here,  that,  in  Shirt  v.  JVestby,[x )  a  charge,  by  will, 
on  real  estate  of  the  simple  contract  debts  of  another  person,  was  considered  as 
a  legacy,  and  interest  was  ordered  to  be  computed  on  such  debts  at  the  rate  of 
four  per  cent. 

With  respect  to  the  rate  at  which  interest  is  to  be  computed,  the  usual  rate 
of  interest  allowed  in  this  Court,  upon  legacies  and  portions,  is,  as  has  been 
stated,  (y)  four  percent.,  and  the  same  rate  of  interest  is  given  by  the  1  &  2  Viet, 
c.  110,  s.  17,  upon  judgments  and  moneys  ordered  to  be  paid  by  the  decrees  or 
orders  of  this  Court,  &c.  In  Uptonv.  Lord  Ferrers, [z)  interest  on  a  promis¬ 
sory  note  was  ordered  to  be  computed  at  five  per  cent.  In  Parker  v.  Hutchin¬ 
son, [a]  interest,  on  a  similar  security,  was  computed  at  four  per  cent. 

In  calculating  interest,  under  a  decree,  the  Master  usually  calculates  it  up  to 
the  date  of  his  report ;  but  it  generally  forms  part  of  the  decree  upon  further 
directions,  that  the  Master  shall  compute  subsequent  interest  on  the  debts  men¬ 
tioned  in  his  report,  on  which  he  has  computed  interest,  (b) 

It  is  to  be  observed,  that  the  Court  never  directs  interest  to  be  computed  on 


(o)  Lowndes  v.  Collens,  17  Yes.  27;  Upton  v.  Lord  Ferrers,  5  Yes.  803;  Parker  v. 
Hutchinson  ubi  supra.  The  statute  3  &  4  W.  4,  c.  42,  s.  28,  before  referred  to,  {ante,  p. 
894,)  by  authorizing  juries  to  compute  interest  upon  such  debts,  or  sums  of  money  as  are 
therein  mentioned,  instead  of  giving  it  in  the  form  of  damages  for  withholding  payment,  has 
done  away  with  many  of  the  distinctions  formerly  existing  upon  this  point. 

( p )  Barwell  v.  Parker,  2  Ves.  363;  Vernon  v.  Cholmondeley,  Bunb.  119;  vide  2  Eq. 
Ca.  Ab.  532,  pi.  17,  20;  Blaney  v.  Hendricks,  2  Blackst.  Rep.  761;  3  Wils.  205.  S.  C. 

(q)  Bod  dam  v,  Riley,  2  Bro  C.  C.  2;  4  Bro.  P.  C.  561,  8  vo.  ed.  ;  sed  vide  Exp.  Fur- 
neaux,  2  Cox.  219;  and  Exp.  Champion,  3  Bro.  C.  C.  436. 

(r)  Ibid. 

(s)  Barwell  v.  Parker,  2  Ves.  363;  Earl  of  Bath  v.  Earl  of  Bradford,  ib.  588  ;  Lloyd  v. 
Williams,  2  Atk.  109;  Hamilton  v.  Houghton,  2  Bli.  186;  Shirley  v.  Earl  Ferrers,  cited 
ib. ;  vide  contra ,  Maxwell  v.  Wettenhall,  2  P.  Wms.  26. 

(/)  Barwell  v.  Parker,  ubi  supra  ;  Stewart  v.  Noble,  Vern.  and  Scriv.  528,  537. 

(w)  Hamilton  v.  Houghton,  2  Bli.  186.  {x)  16  Ves.  393. 

(y)  Ante,  p.  892.  (z)  5  Ves.  803. 

(a)  3  Ves.  135.  (&)  Seton  on  Dec.  58. 
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debts  not  previously  carrying  interest,  (c)  and  that  in  computing  subsequent  inter¬ 
est  on  the  debts  which  carry  interest,  although  it  was  formerly  held  that  interest, 
when  computed  by  the  Master,  became  principal,  and  would  carry  p  *399  q 
^interest  ;(c)  the  rule  now  is,  not  to  compute  interest  upon  interest  L 
reported  to  be  due,  even  in  the  case  of  a  mortgage,  though  the  practice  formerly 
was,  to  consider  the  interest  as  principal,  from  the  date  of  the  Master’s  report,  (e) 
the  ground  of  which  practice  was,  that  the  party  came  for  the  favour  of  the 
Court  ; — he  was  ordered  to  pay  a  given  sum  on  a  certain  day,  and  if  he  did  not, 
he  was  put  under  terms  of  paying  what  would  indemnify  the  other  party  com- 


pletcly.  (/) 

When  the  Master  is  ordered  to  compute  interest  with  rests,  the  object  of  the 
Court  is  to  charge  the  accounting  party  with  compound  interest.  It  appears, 
however,  that  formerly  a  difference  of  practice  prevailed  amongst  the  Masters 
upon  this  point,  and  that  some  of  them,  at  the  time  of  the  rests,  carried  the 
interest  to  a  separate  column,  and  computed  subsequent  interest  on  the  principal 
only,  and  thus  charged  the  party  with  simple  interest  only;  the  proper  course, 
however,  is,  to  add  the  interest  to  the  principal,  at  the  time  of  the  rest,  and  to 
compute  interest  upon  the  aggregate  sum.(g) 


Settlement  of  Deeds ,  fyc. 

Amongst  the  ministerial  acts  which  the  Master  is  most  frequently  called  upon 
to  perform,  may  be  enumerated  the  settlement  of  conveyances  or  other  deeds, 
the  appointment  of  trustees,  and  the  superintendence  of  sales  ordered  to  take 
place  before  him ;  to  which  may  be  added,  the  appointment  of  receivers,  and  of 
guardians  of  infants,  and  of  the  allowances  for  their  maintenance,  &c. ;  but 
which,  as  being  more  generally  directed  upon  interlocutory  applications,  will  be 
reserved  for  future  consideration. 

When  a  conveyance,  or  other  deed,  is  ordered  to  be  executed,  it  usually  forms 
part  of  the  order  directing  it,  that  *it  shall  be  settled  by  the  Master, 
in  case  the  parties  differ  about  the  same. 

The  course  of  proceeding  under  such  a  direction  is  pointed  out  by  the  76th 
of  Lord  Lyndhurst’s  Orders,  (h)  which  provides  that  where  a  Master  is  directed 
to  settle  a  conveyance,  in  case  the  parties  differ  about  the  same,  then  the  party 
entitled  to  prepare  the  conveyance  shall  bring  the  draft  of  the  conveyance  into 
the  Master’s  Office,  and  give  notice  of  his  having  so  done  to  the  other  party. 
This  notice  may  be  given  by  serving  the  usual  warrant  i  on  leaving’ ;(«')  after 
which  the  other  party  is  at  liberty,  within  eight  days,  to  inspect  the  same 
without  fee,  and  to  take  a  copy  thereof,  if  he  thinks  proper. 

If  the  party  is  not  prepared,  or  likely  to  be  prepared,  at  the  end  of  the  eight 
days,  to  adopt  the  conveyance,  or  to  state  his  objections  to  it,  he  should  apply 
to  the  Master  for  further  time,  which  the  Master  is,  by  the  above  order,  em¬ 
powered  to  grant  at  his  discretion. 


(c)  Creuze  v.  Hunter,  2  Ves.  jun.  165;  4  Bro.  C.  C.  316,  S.  C. 

(c)  Vide  Bacon  v.  Clerk,  1  P.  Wms.  480. 

Id)  Whatton  v.  Cradock,  1  Keen,  26 ;  and  vide  ante ,  644. 

( e )  Turner  v.  Turner,  1  J.  &  W.  47 ;  Perkyns  v.  Baynton,  1  Bro.  C.  C.  574 ;  and 
vide  Brown  v.  Barkham,  1  P.  Wms.  653;  Butler  v.  Duncomb,  1  P.  Wms.  453;  Astley 
v.  Powis,  1  Ves.  496 ;  and  Creuze  v.  Hunter,  ubi  supra. 

(f)  Turner  v.  Turner,  ubi  supra.  ( g )  Raphael  v.  Boehm,  llVes.  97,  103. 

( [h )  Ord.  1828,  as  amended  1831.  (i)  Ante,  p.  798. 
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If  he  does  not  obtain  an  extension  of  time,  he  must,  at  or  before  the  expira¬ 
tion  of  the  eight  days,  (or  having  obtained  such  extension,  at  or  before  the  expi¬ 
ration  of  such  further  time  as  the  Master  in  his  discretion  shall  allow,)  either 
adopt  the  conveyance  or  signify  his  dissent  therefrom,  which  he  must  do  by 
delivering  a  statement,  in  writing,  of  the  alterations  which  he  proposes  to  make 
in  the  draft  of  the  conveyance,  serving,  at  the  same  time,  a  warrant  ‘on  leaving.* 

If  the  party  does  not  signify  his  dissent,  or  deliver  a  statement,  in  writing,  of 
his  proposed  alterations,  within  the  eight  days,  or  such  further  time  as  the  Mas¬ 
ter  may  have  appointed  for  that  purpose,  the  Master,  at  the  expiration  of  the 
eight  days,  or  the  further  time  which  he  has  appointed,  may  proceed  to  settle 
the  conveyance  according  to  the  practice  of  the  Court,  which  he  must  also  do 
where  a  statement  of  proposed  alterations  has  been  delivered,  and  the  party 
bringing  in  the  draft  refuses  to  accede  to  them. 

f  *900  1  *s  t0  °bserved?  that,  by  the  76th  order(/)  it  is  directed,  that, 

L  J  in  case  the  Master  shall  adopt  the  proposed  alterations  in  the  draft 

of  the  conveyance,  then  the  costs  of  the  proceeding  in  respect  of  the  conveyance 
shall  be  borne  by  the  other  party. 

The  rule  as  to  settling  conveyances,  under  the  decree  of  this  Court,  is  thus 
stated  by  Lord  Hardwicke — ‘  Where  conveyances  are  to  be  made  by  a  decree 
of  this  Court,  the  settling  them,  to  be  sure,  is  to  be,  by  the  like  kind  of  rule, 
as  men  of  judgment  among  the  conveyancers  would  direct. ’(m)  This  being 
the  rule,  the  Court  sanctions  the  practice,  generally  resorted  to  by  the  Masters, 
before  settling  a  conveyance,  of  directing  the  draft  to  be  laid  before  a  convey¬ 
ancer  to  advise  upon  it,(?i)  in  which  case  the  same  course  of  proceeding  must 
be  adopted  as  when  he  directs  an  abstract  to  be  laid  before  a  conveyancer,  (o) 

When  the  Master  has  settled  the  draft  of  the  conveyance,  an  engrossment  of 
it  will  be  made  in  the  Master’s  Office,  and  the  Master  will  signify  his  allowance 
of  it  by  signing  his  name  in  the  first  and  last  skins,  and  also  his  allocation  in 
the  last  skin,  in  the  following  form,  in  the  margin  of  the  engrossment. — i  A.  v. 
B.  I  approve  of  and  allow  this  indenture ,  being  the  same  mentioned  in  my 

report ,  dated  the  —  day  of - .’  He  then  signs  a  report  or  certificate  of  his 

having  approved  and  allowed  the  engrossment,  which  must  be  filed  in  the  usual 
manner. (p)  But  no  warrants  on  preparing,  or  to  sign  certificate,  are  taken  out, 
nor  is  any  order  necessary  to  confirm  it.  (y) 

The  conveyance,  having  been  approved  of  by  the  Master,  must  be  executed 
by  the  parties,  and,  if  anything  is  required  to  be  done  by  the  Court,  or  by  the 
Accountant  General,  on  the  execution  of  the  conveyance,  an  affidavit  of  such 
execution  must  be  made,  and  on  such  affidavit  the  Master  will  issue  his  certifi¬ 
cate,  which  is  filed  in  the  usual  manner,  (r) 

r  *qni  1  *Exceptions  lie  to  the  Master’s  certificate  of  having  settled  a 
L  conveyance,  (a)  and  in  Lloyd  v.  Griffith,  (t)  the  Court  directed  the 

Master  forthwith  to  make  his  certificate  or  report  of  his  approbation  of  the  draft 
of  a  conveyance,  which  he  was  to  settle  in  order  that  the  party  might  except 
thereto. 


(/)  Ord.  1828,  as  amended  1831.  (m)  Lloyd  v,  Griffith,  3  Atk.  264. 

( n )  Turn.  &  V.  421  ;  vide  3  Atk.  266.  (u)  Ante ,  p.  872. 

(jo)  1  Turn.  &  V.  422.  (q)  Ibid. 

(r)  2  Smith,  195. 

(s)  Wakeman  v.  Duchess  of  Rutland,  3  Ves.  504;  Lloyd  v.  Griffith,  3  Atk.  264. 

(t)  1  Dick.  103;  and  Huggins  v.  York  Buildings  Comp,  cited  ibid. 
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Appointment  of  Neiu  Trustees . 

When  it  is  referred  to  the  Master  to  appoint  new  trustees,  in  the  room  of 
trustees  who  are  dead  or  decline  to  act,  &c.,  the  course  to  be  pursued  is,  for  the 
party  obtaining  the  reference  to  leave,  in  the  Master’s  Office,  a  state  of  facts  and 
proposal,  stating  the  nature  of  the  property,  the  interest  of  the  parties,  &c.. 
and  proposing  the  parties  who  are  to  be  the  new  trustees.  In  support  of  this 
state  of  facts,  an  affidavit  of  the  eligibility  of  the  new  trustees  is  necessary  ^ 
and  it  seems  that  sometimes  the  Master  requires  the  production  of  the  accep¬ 
tance,  in  writing,  of  the  trust  by  the  new  trustees,  (t^)  Warrants  on  leaving, 
and  to  proceed,  &c.,  having  been  served,  if  the  proposal  is  satisfactory,  the 
Master  prepares  and  signs  his  report  appointing  the  new  trustees.  This  report 
is  filed,  and  may  be  excepted  to  in  the  same  manner  as  other  reports  of  a  simi¬ 
lar  nature,  but,  upon  hearing  the  exceptions,  the  Court  will  not  enter  into  the 
comparative  merits  of  the  several  persons  who  have  been  proposed  by  the  dif¬ 
ferent  parties,  (a?)  It  frequently  happens  that  the  order  directing  the  appoint¬ 
ment  of  new  trustees,  directs  a  conveyance  of  the  trust  estates'3  to  such  new 
trustees,  to  be  executed,  and  orders  the  Master  to  settle  such  conveyance. 
When  this  is  the  case,  after  the  Master  has  made  his  report  of  the  appointment 
of  the  new  trustees,  the  proper  conveyances  for  vesting  the  estate  in  such  new 
trustees  are  prepared,  and  brought  into  the  Master's  Office,  and  proceeded  upon, 
in  the  same  manner  as  other  deeds,  [y) 

It  may  be  mentioned,  with  reference  to  this  subject,  that  in  *the  * 
conveyance  to  new  trustees,  the  Court  will  not  insert  a  clause  to  L  ^902  ] 

enable  the  new  trustees  to  appoint  others  in  their  stead,  unless  there  is  a  pro¬ 
vision  to  that  effect  in  the  original  instrument  by  which  the  trust  is  created,  (z) 
and  that  when  the  original  deed  does  contain  such  a  clause,  the  Court  will  not, 
on  the  application  of  the  trustees  themselves,  appoint  new  trustees,  without  a 
reference  to  the  Master  ;(«)  the  rule  of  the  Court  being,  that  when  persons  are 
authorized  to  choose,  if  they  will  not  exercise  the  power  without  coming  to  the 
Court,  there  must  be  a  reference,  (b) 


Sales  of  Property. 

Where  an  estate,  or  other  property,  is  directed  to  be  sold  to  the  best  bidder, 
with  the  approbation  of  the  Master,  it  must  be  sold  by  public  auction,  unless 
the  Court  specially  directs  that  a  different  method  of  disposing  of  the  property 
shall  be  adopted,  which  it  will  sometimes  do,  under  circumstances  which  will 
be  hereafter  pointed  out.  (< bb ) 

A  sale  under  the  direction  of  the  Court  is  generally  conducted  by  the  solicitor 
for  the  plaintiff,  and  he  is,  in  all  questions  which  may  arise  between  the  pur¬ 
chaser  and  the  vendor,  to  be  considered  as  the  agent  of  all  the  parties  to  the 
suit,  (c)  r 


(u)  2  Smith,  325. 

(x)  Attorney  General  v.  Dyson,  2  S.  &  S.  528. 

(y)  Ante ,  p.  898.  (z)  Bayley  v.  Mansell,  4  Mad.  226. 

(а)  - v.  Robarts.  1  J.  &  W.  251. 

(б)  lb. ;  vide  Webb  v.  Lord  Shaftesbury,  7  Ves.  480. 

(Ob)  The  personal  effects  of  a  person  deceased  are  generally  ordered  to  be  sold  by  the 
representatives,  under  the  direction  of  the  Master.  J 

(c)  Dalby  v.  Pullen,  1  R.  &  M.  296. 

Vol.  V.— -I 
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In  strictness,  all  sales  ought  to  take  place  in  the  public  room  at  the  Master’s 
Office  in  London,  and  should  be  effected  by  the  Master’s  clerk  5  and  formerly, 
if  it  was  considered  for  the  benefit  of  the  parties  interested  that  the  estate  should 
be  sold  in  the  country,  or  by  any  other  person  than  the  Master’s  clerk,  it  was 
necessary  to  have  a  special  order  of  the  Court,  to  warrant  such  a  deviation  from 
the  ordinary  practice  ;(d)  but  the  necessity  for  such  an  order  has  been  taken 
?lw ay  by  Lord  Lyndhurst’s  Orders,  (e)  which  directs,  that  where  estates  or  other 
*903  ]  ProPerty  are  directed  to  be  sold  before  *the  Master,  the  Master  shall 


[ 


be  at  liberty,  if  he  shall  think  it  for  the  benefit  of  the  parties  inter¬ 


ested,  to  order  the  same  to  be  sold  in  the  country,  at  such  place,  and  by  such 
person,  as  he  shall  think  fit. 

Under  this  order,  a  party  desirous  that  the  property  should  be  sold  in  the 
country,  or  by  an  auctioneer,  instead  of  the  Master’s  clerk,  should  prepare  and 
leave  a  proposal  to  that  effect,  and  if,  upon  attending  the  warrant  ‘to  proceed,’ 
the  Master  is  of  opinion  that  the  proposal  should  be  adopted,  he  makes  a  report 
to  that  effect,  which  is  filed  in  the  usual  manner,  and  does  not  require  confirma- 
tion.(/) 

It  is  to  be  observed,  that  the  auctioneer,  or  person  appointed  to  sell,  is  not 
allowed  a  per  centage  upon  the  purchase  money,  but  it  is  usual  for  the  vendor’s 
solicitor  to  make  an  arrangement  with  him,  to  sell  the  property  for  a  fixed  sum, 
the  amount  of  which  it  is  prudent  to  submit  to  the  Master,  on  attending  the 
warrant  upon  the  proposal,  so  that  no  question  may  arise,  on  the  taxation  of 
costs,  as  to  the  propriety  of  the  payment,  (g)  It  may  be  useful  here  to  remark, 
that  a  proposal  to  appoint  a  London  auctioneer  or  a  surveyor,  to  sell  an  estate 
in  the  country,  would  be  rejected,  and  that  an  attorney  or  solicitor  is  disquali¬ 
fied.  ( h ) 

If  the  auctioneer,  or  other  person  appointed  to  sell,  is  to  be  authorized  to 
receive  deposits,  or  any  other  money,  in  respect  to  the  property,  he  should  give 
security,  to  be  approved  by  the  Master,  duly  to  account. 

Where  it  is  desirable  to  have  a  reserved  bidding  appointed  by  the  Master,  for 
the  purpose  of  preventing  an  estate  from  being  sold  at  an  under  value,  the  proper 
course  is  to  apply  to  the  Court,  by  motion,  for  such  a  direction,  (i)  when  an 
order  will  be  made  for  the  Master  to  fix  a  reserved  bidding,  if  he  should  think 
fit.  ( k )  The  form  of  the  order  is  usually  the  same  as  that  in  Jervoise  v.  Clarke, (/) 
T  *904  1  anC^  *n  act*n£  uPon  it  a  correct  ’^valuation  of  the  estate  should  be 
L  '  -*  made  by  a  skilful  surveyor,  setting  out,  in  schedules,  the  amount 

of  the  rental,  and  the  estimated  value  of  the  whole  estate,  and  of  each  lot  sepa¬ 
rately,  and  the  sum  at  which  the  same  ought  to  be  sold  together,  and  also  at 
what  stated  sum  each  lot  ought  to  be  sold.  A  state  of  facts  comprising,  shortly, 
the  valuation  of  the  estate,  and  an  affidavit  of  the  surveyor,  in  support  of  the 
valuation,  must  be  brought  into  the  Master’s  Office,  whereupon  the  usual  war¬ 
rants  ‘on  leaving,’  and  ‘to  proceed,’  must  be  served  and  attended.  The  Mas¬ 
ter  then  draws  a  conclusion  from  the  evidence,  before  him,  and  fixes  a  bidding, 
as  directed  by  the  order,  which  he  commits  to  writing,  and  encloses  under  a 
sealed  cover,  and  delivers  to  the  person  appointed  to  sell  the  estate,  for  the 
purposes  mentioned  in  the  order,  but  he  makes  no  report  or  certificate  of  the 
proceeding,  (m) 


(d)  Turner  &  V.  401.  (e)  Ord.  1828,  LXXV. 

(/)  2  Smith,  177.  (g)  Ibid. 

( h )  1  Turn.  &  V.  403. 

(i)  Such  a  direction  ought  not  to  be  inserted  in  a  decree  for  a  sale,  but  ought  to  be  the 
subject  of  a  separate  order.  Per  Sir  J.  Leach,  M.  R.,  in  Brooker  v.  Collier,  3  Russ.  369. 

( k )  Shaw  v.  Simpson,  cited  1  Jac.  &  W.  392. 

(/)  Ibid.  389.  (m)  1  Turn.  &  Y.  404. 


IN  THE  MASTER’S  OFFICE - SALES.  529 

Where  an  estate  is  directed  to  be  sold  before  a  Master,  the  particulars  and 
conditions  of  the  sale  are  prepared  by  the  solicitor  of  the  plaintiff,  fn)  or  other 
party  having  the  conduct  of  the  cause.(o)  They  are  intituled  in  the  cause  and 
must  contain  a  general  description  of  the  nature  and  situation  of  the  property  in 
whose  possession  it  is,  or  has  lately  becn,(/>)  and,  as  no  auction  duty  is  na™ 

e  on  sales  under  the  Court  of  Chancery-,  it  is  considered  advisable  that  {he 
particulars  should  so  describe  it.  (q)  mat  me 

Fhe  conditions  of  sale,  which  should  be  annexed  to  the  particulars,  are  gener- 
ally  similar  o  those  annexed  to  sales  of  estates  by  auction  in  the  ordinary  way  fr' 

the  cmlditions  h*6"  aPP°imed  by  ‘he  MaSler’  itshould  be  ™"“™ed 

the^Master  °f,Sa'e  haVe  been  PrePared  and  allowed  by 

r!l!i  advertisement  for  the  sale  must  be  prepared  either  bv  the 

plaintiff  s  solicitor  or  by  the  Master’s  clerk,  (f)  and  the  signature  of  the  Master 
must-be  obtained  to  authorize  the  insertion  of  the  advertisement  in 
the  Gazette.  ( u )  The  advertisement  should  also  be  inserted  in  other  C  *905  ] 

newspapers  in  London,  and,  if  the  sale  is  in  the  country,  in  the  provincial  naner. 
published  near  the  place  where  the  property  lies.  7  provincial  papers 

sale  heT homaI,ryS  two.advertisemen‘s  =  i"  the  first,  no  time  is  appointed  for  the 
sale.  About  three  weeks  or  a  month  after  the  insertion  of  the  first  advertise 

ment,  a  warrant  must  be  taken  out  to  fix  a  time  for  the  sale,  which  must  be 

aTm  7  he  -CLeruS  m  C°Urt  of  a11  the  Parties-  The  warrant  being  attended 
the  Master,  with  the  approbation  of  all  parties,  will  fix  the  time  :  and  the  second 

advertisement,  which  is  usually  called  the  peremptory  advertisement  sSy 
papem.(z)ra  the“  b®  prepared’  aud  inserted  in  ‘he  Gazette  and  other  news- 

By  a  general  order  of  the  Court,  dated  the  24th  of  March  lftlA  u  • 
ordered  that  the  solicitor  for  the  party  prosecuting  any  decrt  or  ord^^f  he 

to^rint^nVd-6’  ^  be  ^  llbert^’  ln  cases  in  which  the  Master  shall  think  fit 
to  print  and  disperse  as  many  particulars  as  shall  be  thought  beneficial  under 

the  directum  of  the  Master,  in  whose  office  such  sale  shall§be,  paying  si’^ 

per  side  for  so  many  printed  copies  as  there  shall  have  been  actLrbidders  at 

P™  Sha11  be  flowed  the^sollcitor 


(n)  2  Harr.  Ed.  Newl.  490. 

3o[  et  sey!  lnformatlon  as  t0  the  form»  &c->  of  these  particulars,  vide  1  Sugden  &  p. 
C P )  2  173.  r  x  Jbid 

O’)  Z^de  1  Sug.  V.  &  p.  30.  yj  2  Smith  177 

I  y 

(g)  Beanres’s  Ord.  483;  2  V.  &  B.417 

3  &  4  W  4ec.C94d“iltei-t0l  the,0r.d';II,S  issued  0n  the  21st  of  Dumber,  1833,  pSrsuant  to  the 
j  5  ’  '  ’  ^  55  directed  that  upon  every  sale  by  the  Master  whom  4b  u 

money  does  not  exceed  2,000/  mvahle  ,fnnn  tha  y  .  *  „  *  ,  where  the  purchase 

the  Master  shall  direct,  “."r  ab$°  U'e>  *  SUC,‘  P“*  » 

more  on  every  100/.  This  J  ^ 

to  mean  that  the  fees,  payable  in  each  case  annlierl  .  in!  P  ,  the  sale,  and  was  held 

although  the  property  was  divided  into  a  variety  of  lots  a^sold^diff^  *7  ^  u 1 ho!e  Sa,e> 
re  Allen’s  Charities,  2  M.  &  K.  627*')  but  b/a  *nuJ,  f  1  different  purchasers,  (in 

1837,  the  fees  appointed  by  the  above  f  ^  °f  Feb™4 

fees  substituted,  by  which,  besides  the  usual  fee  of  1/  i  »  hed’  and  a  new  schedule  of 

tional  fee  of  3/.,  I  addition  to  the  t m'T 

been  appointed  to  be  paid  upon  every  neremntnrv  nfiwo  r  p  "S.es’  of  the  Master’s  clerk,  has 
repaid  if  the  propert/shaUnot  Jfiff'8''"'"'  for  *e  3316  °f  P">P«‘7>  «•  be 
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r  *qor  *1  *The  sale,  when  it  takes  place  at  the  public  office,  in  Southamp- 
L  J  ton  Buildings,  should  be  attended  by  the  solicitor  for  the  plaintiff, 

and  is  conducted  in  the  following  manner : — The  Master’s  clerk  prepares  a 
paper,  on  which  the  biddings  for  the  different  lots  are  to  be  marked. (a)  This 
generally  consists  of  a  copy  of  the  particulars  of  sale,  with  spaces  between  each 
lot.  (b)  The  lots  are  successively  put  up,  at  a  price  offered  by  any  person 
present,  such  person  signing  his  name  to  the  sum  which  he  offers,  on  the  above 
paper,  (c)  Every  subsequent  bidder  must  also  sign  his  name  to  the  sum  he 
offers,  (cl)  until  no  person  will  advance  on  the  last  bidder,  who  is  then  declared 
the  purchaser,  unless  there  has  been  a  reserved  bidding  fixed  by  the  Master,  in 
which  case,  if  the  last  bidding  does  not  reach  the  reserved  bidding,  the  Master’s 
clerk,  or  person  selling,  is  to  declare  that  the  lot  has  not  been  sold,  but  has 
been  bought  in  by  the  persons  interested  in  the  estate,  (e) 

It  is  to  be  observed  that,  although  there  can  be  no  doubt,  that  a  residuary 
legatee,  or  tenant  for  life,  or  the  owner  of  a  reversionary  interest,  may  become 
a  purchaser  at  a  sale  under  the  order  of  the  Court, (/)  it  is  necessary,  if  he  be 
a  party  to  the  record,  that  he  should  have  a  previous  order  to  warrant  his  being 
admitted  as  a  bidder  at  the  sale ;  and  the  Court  will  not  permit  a  party,  having 
such  an  order,  to  conduct  the  sale.(^) 

The  best  bidder  being  declared,  the  purchaser  must,  in  addition  to  the  signa¬ 
ture  of  his  name  after  his  bidding,  add  his  description  and  place  of  abode.  If 

he  buys  as  agent,  he  signs,  A.  B.,  agent  for  C.  D.,  of  —  - 

The  same  process  is  gone  through  with  respect  to  all  the  other  lots,  and  if 
any  lots  are  not  sold,  they  must  be  again  advertised  for  sale,  (gg) 

If  the  sale  takes  place  in  the  country,  and  any  other  person  than  the  Master’s 
*907  1  c*erk  *s  aPP°inted  to  sell,  the  person  so  appointed  *must  proceed  in 

d  the  same  manner  as  the  Master’s  clerk  ;  it  is  necessary,  however, 


[ 


that  he  should  verify  the  accuracy  of  the  proceedings  by  affidavit.  This  affidavit 
is  prepared  by  the  Master’s  clerk,  and  generally  states  that  the  deponent  pro¬ 
ceeded  to  sell  the  estate,  according  to  the  printed  particulars  and  conditions  of 
sale  thereof,  settled  and  allowed  by  the  Master,  and  specifies  where  and  when 
the  sale  took  place ;  and  that  he  has  annexed  a  schedule,  containing  a  full  and 
true  account  of  all  and  every  sum  and  sums  of  money  which  was  or  were  bid 
for  the  said  lots  respectively,  and  also  the  names  of  all  and  every  the  persons 
and  person  who  attended  at  the  said  sale,  and  bid  for  the  lots  respectively,  (this 
schedule  is,  generally,  the  original  paper  upon  which  the  biddings  taken  at  the 
sale  were  put  down,  and  signed  by  the  bidders ;)  and  he  further  swears  that  the 
respective  sums  lastly  set  down  as  being  the  highest  bidding  for  the  said  lots, 
were  the  highest  and  largest  sums  that  were  offered  and  bid  for  the  same  respec¬ 
tively  at  the  said  sale,  and  verifies  the  handwriting  of  the  highest  bidder  to  each 
lot,  and  that  the  whole  of  the  sale  was  conducted  by  him,  the  deponent,  in  a 
fair,  open,  and  candid  manner,  &c.  (h) 

It  is  not  usual,  in  sales  of  estates  under  the  decrees  of  the  Court,  to  require 
the  purchaser  to  make  any  deposit.  (£)  It  is,  however,  sometimes  done :  and  it 
seems  that,  in  cases  where  timber  upon  an  estate  is  sold  separately  from  the 
estate  itself,  the  practice  is  to  require  a  deposit;  the  conditions  of  a  sale  usually 
providing,  that  the  purchaser  of  each  lot  shall  sign  an  agreement  for  the  per- 


1  Sugd.  V.  &  P.  56. 
Ibid. 


(a)  1  Turn.  &  V.  404.  ( b ) 

(c)  1  Turn.  &  V.  405.  (c?) 

(e)  2  Smith,  178. 

(/)  Williams  v  Attenborough,  Turn.  &  R.  76. 

( ff )  Domville  v.  Barrington  2  Y.  &  Coll.  724. 

(g)  2  Smith,  182.  (gg)  1  Turn,  and  V.  405. 

(h)  2  Smith,  183.  (i)  Ibid.  183,  224. 
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formance  of  the  conditions,  and  pay  one-third  of  the  amount  of  the  purchase 
money,  (or  a  certain  per  centage  upon  its  amount,)  in  cash  or  Bank  of  England 
notes,  at  the  time  of  the  sale,  to  the  person  appointed  to  sell.  (k)  Where  such 
a  direction  occurs,  or  where  from  any  other  circumstance  the  person  employed 
to  sell  any  property,  not  being  the  Master’s  clerk,  under  the  direction  of  the 
Master,  is  to  receive  money  either  in  shape  of  deposit  or  otherwise,  on  account 
of  the  purchase  money,  he  will  be  required  to  give  security,  or  p  *903  1 
*enter  into  recognizances,  to  be  approved  by  the  Master,  that  he  >- 
will  duly  pay  the  same  into  the  Bank,  in  the  name  and  with  the  privity  of  the 
Accountant  General. 

In  a  case  mentioned  by  Mr.  Smith,  (/)  where  the  sale  was  of  the  materials  of 
the  old  mansion  house, — upon  the  Master’s  making  a  report  approving  the  per¬ 
son  to  sell,  an  order  appears  to  have  been  made  that  such  person  should  be  at 
liberty  to  receive  the  purchase  money  for  the  lots  comprising  the  materials  of  the 
mansion,  and  that  he  should  pay  the  same,  from  time  to  time,  into  the  bank,  in 
the  name  and  with  the  privity,  &c.,  the  amount  of  such  payments  to  be  verified 
by  his  affidavit. 

It  may  be  mentioned  here,  that  where  timber  is  sold  under  the  direction  of  the 
Court,  the  conditions  of  sale,  besides  providing  that  the  purchaser  of  each  lot 
shall  sign  an  agreement  for  the  performance  of  the  conditions,  and  pay  one-third 
of  the  amount  of  the  purchase  money,  in  cash  or  Bank  of  England  notes,  at  the 
sale,  generally  stipulates  that  he  shall  give  to  the  person  appointed  to  sell,  bills 
drawn  upon  and  accepted  by  some  other  person  or  persons,  for  the  remainder 
of  the  purchase  money,  such  bills  to  be  approved  of  by  the  auctioneer,  and 
made  payable  in  London,  at  particular  times  in  the  conditions  of  sale  expressed, 
and  that  no  purchaser  shall  be  permitted  to  enter  or  cut  until  such  bills  are 
given,  (m)  These  conditions,  however,  vary  according  to  the  custom  of  the 
particular  part  of  the  country  in  which  the  estate,  where  the  timber  is  growing, 
is  situated ;  and,  in  some  cases,  instead  of  the  above  condition,  it  is  provided 
that  the  purchaser,  after  making  a  deposit  of  ^610  per  cent,  upon  the  amount  of 
his  purchase  money,  shall,  within  a  month,  give  security,  to  be  approved  by  the 
Master,  or  enter  into  recognizances  for  the  payment  of  the  remainder. (n) 

If  the  conditions  are  framed  in  this  manner,  the  highest  bidder  of  each  lot 
signs  an  agreement,  at  the  foot  of  the  particulars  of  sale,  whereby  he  agrees  to 
become  the  purchaser  of  the  lot,  subject  to  the  conditions ;  he  then  pays  the 
deposit,  and  gives  a  bond,  or  enters  into  recognizances  for  payment  of  the  resi¬ 
due,  such  bond  or  recognizances  having  been  ^previously  settled  by  p  *999  ~1 

the  Master.  (0)  With  reference  to  this  part  of  the  subject,  it  may  L  J 

be  stated,  that  where  timber  had  been  sold  under  such  conditions  as  those  above 
stated,  the  purchasers  were  discharged  from  that  part  of  them  which  required 
them  to  enter  into  recognizances,  on  paying  the  remainder  of  the  purchase 
money  to  the  receiver  in  the  cause,  deducting  a  discount  of  five  per  cent,  from 
the  day  of  payment  to  the  time  when  the  purchase  money  was  to  be  paid  in.Qt?) 

In  ordinary  sales  by  auction,  or  by  private  agreement,  the  contract  is  complete 
when  the  agreement  is  signed;  but  a  different  rule  prevails  in  sales  before  a 
Master;  in  such  cases,  the  purchaser  is  not  considered  as  entitled  to  the  benefit 
of  his  contract  till  the  Master’s  report  of  the  purchaser’s  bidding  is  absolutely 
confirmed.^ 


(k)  Ibid.  225. 

(/)  Fournier  v.  Duchess  of  Kent,  V.  C.  19  July,  1827,  2  Smith,  220. 
(m)  2  Smith,  224.  ( n )  Ibid.  227. 

(o)  Vide  Sitwell  v.  Sitwell,  4  Mad.  183.  (jo)  Ibid. 

(<7)  1  Sugd.  Y.  &  P.  58. 
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In  order  to  obtain  the  benefit  of  his  contract,  therefore,  the  purchaser  must 
first  procure,  at  his  own  expense,  a  report  from  the  Master  of  his  being  the  best 
bidder  for  the  lot  he  has  purchased,  (r) 

After  the  report  has  been  filed,  and  an  office  copy  taken  by  the  purchaser,  he 
must,  at  his  own  expense,  apply  to  the  Court,  by  motion,  that  the  purchase  may 
be  confirmed,  (s)  .This  motion  requires  no  previous  notice,  (£)  and  the  order 
made  upon  it  will  be  that  the  purchase  may  be  confirmed  nisi ,  i.  e.,  unless 
cause  is  shewn  against  it  within  eight  days  after  service  of  the  order,  (u)  The 
purchaser  must,  at  his  own  expense,  procure  an  office  copy  of  this  order  from 
the  Registrar,  and  he  may  serve  it  on  the  clerks  in  Court  for  all  the  parties  in 
the  cause,  (a?)  If  no  cause  is  shewn  within  the  eight  days,  the  purchaser  must, 
at  his  own  expense,  apply  to  the  Court  to  confirm  the  order  absolutely,  which 
will  be  ordered  of  course  on  the  production  of  an  affidavit  of  the  service  of  the 
order  nisi ,  and  a  certificate  of'  no  cause  having  been  shewn.  This  certificate 
f  *910  1  must  bear  date  on  die  day  of  the  application,  ( y)  and  is  *obtained 
L  J  from  the  Registrar  by  application  to  the  entering  clerk  and  leaving 

the  order  nisi  the  day  before,  (y)  Notice  of  this  application  need  not  be  given, 
and,  in  term  time,  it  may  be  made  on  any  day  of  the  Court  sitting.  Out  of 
term,  it  can  only  be  made  on  a  seal  day,  and  if  the  eight  days  do  not  expire 
before  the  seal  day  arrives,  the  Court  will  not  make  a  prospective  order  giving 
the  party  leave  to  move  on  a  subsequent  day.  (z)  But  if  the  purchaser  be  served 
with  notice  of  a  motion  to  open  the  biddings,  he  cannot  proceed  to  confirm  his 
report  absolutely,  (a) 

It  may  be  observed  here,  that  if  the  purchaser,  after  he  has  obtained  his  order 
nisi ,  neglects  to  confirm  it,  the  vendor  may  move  to  make  it  absolute  without 
obtaining  a  new  order  nisi.  ( b )  If  the  purchaser  has  not  obtained  an  order  nisi, 
the  vendor  may  move  for  and  obtain  one ;  and  it  seems  that,  by  consent,  the 
order  to  confirm  the  report  may  be  made  absolute  in  the  first  instance ;  but  this 
practice  is  irregular,  as  it  precludes  the  opportunity  given  by  the  eight  days  in 
the  order  nisi  to  open  the  biddings,  (r) 

The  bidder  not  being  considered  as  the  purchaser  until  the  report  is  confirmed, 
is  not  liable  to  any  loss  by  fire,  or  otherwise,  which  may  happen  to  the  estate 
in  the  interim  ;(cl)  nor  is  he  until  the  confirmation  of  the  report  compellable  to 
complete  his  purchase. (e) 

When  the  report  has  been  absolutely  confirmed,  the  purchaser  is  entitled  to  a 
conveyance,  on  payment  of  the  purchase  money,  and  may,  after  giving  notice  of 
his  intention,  apply  to  the  Court  for  leave  to  pay  his  purchase  money  into  the 


(r)  Ibid  59. 

(s)  It  may  also  be  done  by  petition  of  course  at  the  Rolls.  Ord.  1828,  XXI.  Each  pur¬ 
chaser  must  obtain  an  order  to  confirm  his  own  purchase.  If  he  has  purchased  more  than 
one  lot,  they  must  all  be  included  in  the  same  order;  but  two  or  more  purchasers  of  one  lot 
must  join  in  the  application  ;  vide  Darkin  v.  Marye,  1  Anst.  22. 

(t)  1  Sugd.  V.  &  P.  59.  (u)  Ibid. 

(X)  Ord.  1828,  XXI. 

( y )  1  Turner  &  V.  405;  and  vide  ante ,  p.  811  n.  (b.) 

(y)  1  Sugd.  Y.  &  P.  59. 

(z)  Coffin  v.  Cooper  11  Ves.  600.  It  may  be  observed,  also,  that  where  the  seal  is  con¬ 
tinued  beyond  the  first  day,  the  motion  cannot  be  made  on  any  of  the  subsequent  days  that 
the  seal  continues;  but  must  be  reserved  till  the  next  seal.  Anon.  1  P.  Wms.  523  ;  and 
vide  sect.  VIII.  Report — ‘  Confirmation  of.’ 

(a)  1  Sugd.  Y.  &  P.  59;  Vansittart  v.  Collier,  2  S.  &  S.  608. 

(b)  Chillingworth  v.  Chillingworth,  1  Sim.  291. 

(c)  1  Turn.  &  V.  406. 

(d)  1  Sugd.  V.  &  P.  60;  Exp.  Minor,  11  Ves.  559;  and  vide  13  Yes.  518;  1  J.  & 
W.  639. 

(e)  Anon.  2  Ves.  J,  335. 
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bank,  and  to  be  let  into  the  possession  of  the  estate  ;  but  this  application  should, 


[  *911  ] 


of  course,  not  be  made  until  the  title  be  approved  *o f.  (/)  For  this 
purpose  the  solicitor  for  the  purchaser,  before  he  suffers  his  client  to 
part  with  his  purchase  money,  usually  applies  to  the  plaintiff’s  solicitor  for  an 
abstract  of  the  title  to  the  lots  purchased, (g*)  which  he  may  be  compelled  to 
deliver  by  order  as  before  pointed  out;(/i)  and  if,  upon  looking  into  the  abstract, 
he  finds  any  objections  to  it  which  cannot  be  disposed  of  out  of  Court,  he  must 
procure  an  order  to  refer  it  to  the  Master  to  look  into  the  title,  when  such  pro¬ 
ceedings  may  be  adopted  as  have  been  already  pointed  out.  (i)  The  purchaser 
will  be  entitled  to  the  costs  of  this  reference,  even  though  the  Master  reports  in 
favour  of  the  title.  (A')  If  the  title  prove  bad.  the  purchaser  will  be  entitled  to  be 
discharged  on  motion,  and  will  be  paid  the  costs  of  the  reference  out  of  any  fund 
in  Court,  to  the  credit  of  the  cause.  (Z)  If  there  is  no  fund  in  Court,  the  costs 
of  the  purchaser  will  be  ordered  to  be  paid  by  the  plaintiff,  without  reference  to 
the  question  how  such  costs  ultimately  are  to  be  satisfied,  (m) 

In  sales  under  a  decree,  the  purchaser  should  not  only  satisfy  himself  that  the 
title  to  the  property  sold,  is  good,  but  he  should  ascertain  that  the  sale  has  been 
made  according  to  the  decree  \  for  it  is  a  settled  maxim  of  equity,  that  persons 
purchasing  under  a  decree  of  the  Court,  are  bound  to  see  that  the  sale  is  made 
according  to  the  decree  ;(n)  and  if  the  Master  has  sold  Greenacre  when  he  ought 
to  have  sold  Blackacre ,  it  is  a  good  ground  of  objection,  (o)  It  is  also  the  busi¬ 
ness  of  a  purchaser,  to  see  that  all  the  persons  who  are  necessary  to  convey  are 
before  the  Court,  for  if  he  takes  a  title  which  a  decree  in  an  imperfect  suit  does 
not  protect,  he  must  abide  the  consequence,  (p)  A  purchaser,  however,  will 
not  be  affected  by  error  in  the  decree  ;  e.  g.  such  as  not  giving  *an  p  *912  ~\ 

infant  a  day  to  shew  cause,  in  cases  in  which  a  day  ought  to  be  b  J 

given, (q)  or  decreeing  a  sale  of  lands  to  satisfy  judgment  debts,  without  an 
account  of  personal  estate,  (r)  But  where  there  is  an  error  in  the  decree,  such 
as  omitting  to  direct  an  inquiry  whether  the  testator  was  a  trader  within  the 
meaning  of  the  bankrupt  laws,  the  Court  will  not  compel  a  purchaser  to  take 
an  estate  sold  under  it,  even  though  the  parties  are  proceeding  to  rectify  the 
error.  ( s ) 

If  the  title  is  satisfactory,  notice  of  motion  that  the  purchaser  may  be  at  lib¬ 
erty  to  pay  in  his  purchase  money  into  the  bank,  must  be  served  upon  the  clerk 
in  Court  for  the  plaintiff.  When  the  purchaser  is  liable  to  interest,  the  motion 
usually  extends  to  the  payment  of  interest,  from  the  time  at  which  his  liability 
to  interest  commenced  to  the  day  of  payment  into  Court,  4  to  be  verified  by 
affidavit.’ 

With  respect  to  the  time  from  which  a  party  is  entitled  to  possession  of  the 
thing  purchased,  and  liable  to  interest  on  his  purchase  money,  it  may  be  men- 


( f)  1  Sugd.  Y.  &  P.  61.  (>)  1  Turn.  &  V.  414. 

( h )  Ante,  p.  871. 

(t)  Ibid.  The  Master’s  report  upon  such  reference  may  be  the  subject  of  exceptions, 
post,  951. 

(k)  Fielder  v.  Higginson,  3  V.  &  B.  142.  (/)  Reynolds  v.  Blake,  2  S.  &  S.  117. 

(m)  Smith  v.  Nelson,  2  S.  &  S.  557.  (n)  Colclough  v.  Sterum,  3  Bli.  181,  186. 

(0)  Lutwych  v.  Winford,  2  Bro.  C.  C.  251. 

(p)  Colclough  v.  Sterum,  ubi  supra ;  and  vide  Hamilton  v.  Houghton,  2  Bli.  169; 
Giffard  v.  Hort,  1  Sch.  &  Lef.  386 ;  Bennett  v.  Hamill,  2  Sch.  &  Lef.  566. 

(q)  Ante ,  vol.  1,  p.  225. 

(r)  Bennett  v.  Hamill,  2  Sch.  6c  Lef.  566 ;  vide  etiam  Lloyd  v.  Johnes,  9  Ves.  37 ; 
Curtis  v.  Price,  12  Yes.  89  ;  Burke  v.  Crosbie,  1  B.  &  B.  489;  Lightburne  v.  Swift,  2  B. 
<&  B.  207 ;  Baker  v.  Morgan,  2  Dow.  526 ;  Mullins  v.  Townshend,  1  Dow.  &.  Clark,  430. 

(s)  Lechmere  v.  Brasier,  2  Jac.  &  W.  287. 
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tioned,  that  the  rule  of  Court  in  the  case  of  the  purchase  of  a  fee  simple  estate, 
is  to  give  the  profits  from  the  quarter-day  preceding  the  payment  of  the  pur¬ 
chase  money,  (t)  and  that,  in  conformity  with  this  rule,  the  notice  of  motion 
for  payment  of  the  purchase  money,  generally  prays  that  the  purchaser  may  be 
let  into  the  possession  or  into  the  receipt  of  the  rents  and  profits  of  the  estate 
from  that  time.(w)  The  rule  above  stated,  however,  does  not  apply  to  collieries 
and  mines,  there  being  no  such  thing  as  quarter-days  in  concerns  of  that  descrip¬ 
tion  ;  the  purchaser  of  such  property  is,  therefore,  only  entitled  to  the  profits 
from  the  commencement  of  the  month  in  which  he  purchased,  he  paying  his 
purchase  money  in  the  course  of  that  month. (a?) 

f  *913  1  It  is  to  be  observed,  that  a  purchaser  of  a  freehold  estate,  is  *not 

L  d  entitled  to  the  rents  for  a  period  beyond  the  quarter-day  preceding 

the  payment  of  his  money,  merely  because  he  has  been  ready  to  complete  his 
purchase,  and  has  had  his  money  lying  dead  in  his  banker’s  hands ;  for  he 
might  have  moved  to  pay  the  money  into  Court  without  prejudice,  &c.,  when 
it  would  have  been  laid  out ;  and  this,  if  done  by  special  application,  would  not 
have  been  an  acceptance  of  the  title,  (y) 

If  a  purchaser  gets  into  possession  of  the  estate  without  the  sanction  of  the 
Court,  he  will  be  compelled  to  pay  the  money  into  Court,  although  he  entered 
with  the  permission  of  the  parties  in  the  cause,  the  Court  only  can  give  such 
permission.  ( z ) 

If  a  resale  is  directed,  the  purchaser  is  entitled  to  the  rents  and  profits  from 
the  quarter-day  previous  to  the  resale,  and  not  from  that  preceding  the  original 

sale,  (a) 

A  purchaser  of  a  reversionary  interest,  will  be  ordered  to  pay  interest  on  his 
purchase  money  from  the  time  of  his  purchase,  (b) 

In  the  case  of  a  sale  of  a  life  interest  in  the  dividends  of  stock  in  the  public 
funds,  the  purchaser  is  liable  to  interest,  from  the  time  of  the  contract,  and  is 
entitled  to  the  next  dividend  which  becomes  due  after  the  sale,  even  if  it  be  on 
the  day  next  after  that  of  the  sale,  (c)  In  the  sale  of  an  annuity,  secured  by 
deed  and  payable  quarterly,  a  different  rule  appears  to  prevail ;  there  the  pur¬ 
chaser  is  considered  as  entitled  to  the  annuity  from  the  confirmation  of  the 
report,  he  paying  interest  from  the  first  day  on  which  the  report  might  have 
been  confirmed.  ((/) 

If  the  estate  is  subject  to  an  incumbrance,  which  appears  upon  the  report, 
the  purchaser  instead  of  the  usual  notice  of  motion,  should  apply  to  the  Court 
for  leave  to  pay  off  the  charge,  and  to  pay  the  residue  of  the  purchase  money 
into  the  bank,  &c.  (e)  This,  however,  can  only  be  done  where  the  incum- 
f  *914  1  krance  appears  on  the  Master’s  report ;  where  this  is  not  the  case, 

L  J  and  *any  of  the  parties  refuse,  or  are  incompetent  to  consent,  a 

purchaser  cannot  apply  any  part  of  his  purchase  money  in  discharge  of  the 
incumbrance,  though,  perhaps,  if  the  parties  be  all  competent  to  consent  and 
do  consent,  it  may  be  done.  (/) 

Where  two  or  more  persons  purchase  one  lot,  the  money  must  be  paid  alto- 


(t)  Anson  v.  Towgood,  1  J.  &  W.  637.  (u)  Hand.  145. 

(x)  1  Sugden  Y.  &  P.  62;  Wren  v.  Kirton,  8  Yes.  502;  Williams  v.  Attenborough, 
1T.&R.  70. 

( y )  Barker  v.  Harper,  Cooper,  32.  Such  an  order  appears  to  have  been  made  by  the  V. 
C.  ;  Maurice  v.  Wain wright,  7  Nov.  1833,  vide  2  Smith,  193. 

(z)  1  Sudg.  V.  &.  P.  62.  (a)  2  Smith,  216. 

(6)  Trefusis  v.  Lord  Clinton,  2  Sim.  359.  (c)  Anson  v.  Towgood,  1  J.  &.  W.  637. 

( d )  Twigg  v.  Fifield,  13  Ves.  517;  vide  Jackson  v.  Lever,  3  Bro.  C.  C.  605. 

(e)  1  Sudg.  V.  &  P.  61. 

(/)  1  Sudg.  V.  &  P.  61;  - v.  Stretton,  1  Yes.  jun.  266. 
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gether ;  the  Court  will  not  allow  them  to  pay  their  proportions  separately,  on 
account  of  the  confusion  which  might  ensue,  (g) 

Only  the  plaintiff’s  solicitor,  who,  as  we  have  seen,  acts  for  all  the  parties, 
is  entitled  to  appear  on  the  motion  to  pay  in  the  purchase  money,  and  he  must 
take  care  that  the  amount  of  the  purchase  money  to  be  paid  in,  and  the  time 
when  possession  is  sought,  are  correctly  stated.  He  should  also  ask  that  any 
interest,  or  other  money  which  the  purchaser  ought  to  pay,  but  which  is  not 
specified  in  the  notice  of  motion,  should  be  included  in  the  order,  (h)  He  may 
also  ask  that  the  money,  when  paid  in,  may  be  laid  out  in  the  purchase  of  stock 
in  the  public  funds,  and  accumulated,  though  if  such  a  direction  is  omitted,  it 
may  be  made  the  subject  of  a  separate  order. 

It  is  generally  the  practice,  where  the  purchaser  applies  to  pay  in  his  purchase 
money,  to  ask,  on  his  behalf,  that  it  may  not  be  paid  out  again  without  notice 
to  him.  The  object  of  this  is,  to  give  him  a  lien  upon  the  purchase  money, 
till  possession  has  been  delivered,  and  the  conveyance  has  been  completed ;  but 
the  Court  will  not  impound  the  money,  upon  an  objection  from  the  purchaser, 
grounded  on  notice  of  an  adverse  claim.  If  evicted,  he  must  resort  to  the  cove¬ 
nants  in  his  conveyance ;  (i)  nor  will  the  Court  prevent  the  distribution  of  the 
purchase  money  because  the  heir  is  an  infant,  or  retain  any  part  of  it  to  answer 
the  expense  of  a  fine,  which  would  become  payable  upon  his  coming  of  age.  ( k ) 

When  a  ‘stop  order,’  to  the  effect  above  stated,  has  been  made,  the  purchase 
money  cannot  be  distributed  without  the  consent  of  the  purchaser  given  in 
Court,  or  serving  him  with  a  copy  of  the  order  for  setting  down  the  cause  for 
further  directions,  or  of  the  petition  for  the  distribution  of  the  fund,  p  #915  ~i 
and  ^producing  an  affidavit  of  such  service  at  the  hearing  of  the  L  J 

cause  or  of  the  petition. 

x4,n  order  for  letting  the  purchaser  into  possession,  when  the  party  in  posses¬ 
sion  is  a  party  to  the  suit,  may  be  enforced  by  a  short  order,  and  attachment 
thereupon,  followed  by  a  writ  of  assistance.  (1)  Some  doubt,  however,  appears 
to  be  entertained  whether  such  a  proceeding  can  be  adopted  by  the  purchaser 
himself ;  and  it  is  stated  that  the  proper  course  is  for  the  plaintiff,  or  other 
parties  to  the  suit,  to  proceed  against  the  person  withholding  the  possession ; 
and  that,  if  he  refuses  to  do  so,  the  purchaser  should  serve  a  notice  of  motion 
that  the  plaintiff  may  procure  possession  to  be  delivered  to  him  within  a  given 
time,  and  that  the  costs  of  the  application  may  be  paid  out  of  the  estate,  (m) 
This,  however,  is  at  variance  with  the  course  of  proceeding  which  was  adopted 
in  Dove  v.  Dove ,  (n)  in  which  the  application  for  the  order  to  deliver  up  the 
possession  was  made  by  the  purchaser ,  who  was  not  a  party  to  the  cause,  and 
was  followed  by  orders  for  the  usual  process  of  contempt,  at  the  instance  of  the 
same  person.  It  is  right,  however,  to  mention,  that,  in  a  very  recent  case,(o) 
Lord  Cottenham  appeared  to  take  a  distinction  between  an  application  to  enforce 
the  execution  of  a  conveyance,  and  one  to  compel  the  delivering  up  of  the  pos¬ 
session  of  the  estate  to  a  purchaser;  his  Lordship  said,  ‘that,  in  the  case  of 


(g)  Darkin  v.  Marye,  1  Anst.  22.  ( h )  Vide  2  Smith,  189. 

( i )  Thomas  v.  Powell,  2  Cox.  394.  ( [k )  Morris  v.  Clarkson,  3  Swanst.  558. 

(/)  2  Harr.  8  ed.  ante ,  p.  723.  ( [m )  2  Smith,  214. 

(n)  2  Dick.  617;  1  Bro.  C.  C.  375;  1  Cox.  101,  S.  C.  From  the  manner  in  which 
this  case  is  reported  in  Dickens,  it  appears  doubtful  whether  the  applications  for  the  injunc¬ 
tion  and  writ  of  assistance  were  made  by  the  puichaser  himself,  or  by  the  plaintiff  on  his 
behalf;  but  on  referring  to  the  Registrar’s  book,  it  will  be  found  that  the  orders,  in  all 
instances,  were  applied  for  and  obtained  by  the  purchaser,  Joseph  Atkinson.  Vide  S.  C. 
Reg.  lib.  1783,  A.  fos.  47  &  327,  and  the  intermediate  orders,  ibid.  17th  Feb.  1st  April, 
1st  May,  1784. 

(0)  Sitwell  v.  Mellersh,  L.  C.,  16th  Dec.  1839,  vide  next  page. 
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possession,  there  is,  no  doubt,  an  advantage  in  having  the  plaintiff  to  do  it, 
because  he  has  the  use  of  certain  writs ,  which  do  not  belong  to  a  person  not 
a  party . ' 

The  purchaser,  upon  payment  of  his  purchase  money  into  Court,  is  entitled 
to  a  conveyance  of  the  estate,  and  it  is  incumbent  on  his  solicitor  to  prepare 
the  draft  of  the  conveyance,  and  to  tender  it  to  the  vendor’s  solicitor  for  his 
approbation. (jo)  If  objections  are  made  to  the  draft  which  the  solicitors  cannot 
f  *916  1  an^  n^her  the  decree  nor  the  order  for  paying  in  the  pur- 

L  J  chase  money  authorizes  the  Master  to  settle  the  conveyance,  an 

order  of  reference  to  the  Master  to  settle  the  conveyance,  with  the  usual  direc¬ 
tions  for  the  production  of  the  title  deeds,  &c.,(y)  must  be  obtained  and  served, 
and,  with  the  draft  of  the  conveyance,  must  be  left  at  the  Master’s  Office,  when 
the  course  already  pointed  out,  with  respect  to  the  settlement  of  conveyances 
by  the  Master,  will  be  pursued,  (r) 

The  conveyance  having  been  settled  and  engrossed,  must  be  executed  by  the 
parties,  and  if  any  party  refuses,  an  application  should  be  made  to  the  Court 
for  an  order  that  he  may  execute  it.  This  application  may  be  made  by  the 
purchaser,  and  in  a  recent  case,(s)  where  a  motion  was  made  by  a  purchaser, 
to  the  effect  that  the  plaintiff  might  be  ordered  to  procure  the  concurrence  of  a 
defendant  in  the  conveyance,  the  Vice  Chancellor,  and  afterwards  the  Lord 
Chancellor,  refused  the  application,  on  the  ground  that  in  sales  under  a  decree, 
the  Court,  and  not  the  plaintiff,  is  the  vendor,  and  that  in  the  case  of  a  con¬ 
veyance,  the  Court  will  compel  a  party  to  convey,  at  the  instance  of  the  pur¬ 
chaser,  without  the  circuity  of  getting  the  plaintiff  to  enforce  the  execution  of 
the  agreement. 

The  conveyance  being  executed,  the  purchaser  is  entitled  to  have  the  title 
deeds  relating  to  the  estate  delivered  up  to  him.  A  direction  for  the  delivery  of 
them  frequently  forms  part  of  the  order  for  payment  of  the  purchase  money 
into  Court ;  if  it  does  not,  and  the  documents  are  in  the  Master’s  Office,  an 
order  that  they  may  be  delivered  to  him,  may  be  obtained  by  the  purchaser, 
upon  motion.  (£)  Where  there  are  several  lots,  and  the  purchaser  has  not 
bought  them  all,  the  form  of  the  order,  generally,  is  ‘that  such  of  the  title 
deeds,  &,c.,  as  relate  solely  to  the  lot  purchased,  and  also  such  as  relate  to  the 
same  jointly  with  other  lots  of  less  value,  be  delivered  to  the  purchaser,  or  to 
whom  he  shall  appoint,  he  submitting  to  produce  such  last  mentioned  deeds  and 
writings,  on  necessary  occasions,  and  to  enter  into  a  covenant  for  that  purpose, 
T  *Q17  1  an(^  to  S*ve  attested  ^copies  thereof,  when  required,  at  the  expense 

L  J  of  the  party  requiring  the  same  ;  but  as  to  such  title  deeds,  as  relate 

to  the  estate  purchased  jointly  with  other  estates  of  greater  value,  he  is  to  have 
attested  copies  thereof  at  the  expense  of  the  estate ;  and  the  persons  entitled  to 
such  estates  of  greater  value,  are  to  execute  to  him  the  like  covenants,  to  pro¬ 
duce  such  deeds  and  writings,  on  necessary  occasions  $  and  in  case  any  dispute 
shall  arise  between  the  parties  touching  the  copies  of  any  particular  deeds,  the 
said  Master  is  to  settle  the  same.’(;y) 

One  order  may  embrace  the  delivery  of  all  the  deeds  to  the  purchasers  of  the 
several  lots. 

It  may  be  mentioned  here,  that  the  rule  laid  down  in  the  above  order,  (which 
was  settled  by  Lord  Hardwicke,)  is  the  rule  generally  adopted  by  the  Court 
with  regard  to  the  right  to  the  title  deeds  of  an  estate  sold  by  order  of  the 


(jo)  1  Turn,  and  V.  421.  (q)  Ante ,  p.  807. 

(r)  Ante,  p.  899. 

(s)  Sitwell  v.  Mellersh,  L.  C.  16th  Dec.  1839,  ex  relatione. 

(t)  Hand.  154.  (y)  Hand.  152. 
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Court.  In  Kinnardv .  Christie^  (z)  Lord  Eldon  determined,  that  the  purchaser 
of  the  largest  lot  is  to  have  the  title  deeds,  and  not  the  purchaser  of  several  lots, 
although  such  several  lots  together  were  larger  than  the  largest  single  lot. 


We  have  hitherto  discussed  the  course  of  proceeding  to  complete  a  sale,  a3 
applicable  to  those  cases  only  in  which  the  purchaser  is  desirous  and  willing  to 
complete  it  himself.  It  may,  however,  happen,  that,  after  he  has  been  pur¬ 
chaser  of  a  lot,  he  becomes  unwilling  to  complete  his  purchase — in  that  case  it 
is  for  the  vendor,  or  rather  for  the  solicitor  of  the  plaintiff,  who,  as  we  have 
seen,  (a)  is  the  person  who  acts  on  behalf  of  all  parties,  to  take  the  necessary 
steps  to  compel  him. 

The  rule,  that  the  Master’s  report  of  a  purchase  must  be  absolutely  con¬ 
firmed  before  the  contract  can  be  considered  as  binding,  applies  equally  to  cases 
in  which  it  is  sought  to  compel  *a  purchaser  to  complete  his  pur-  -  -j 


chase,  as  where  it  sought  to  enforce  the  contract  against  the  ven- 

7  o  o 


dor.  (6)  As  a  preliminary  step,  therefore,  towards  enforcing  the  completion  of 
the  contract,  it  is  necessary  to  have  the  report  confirmed,  (c)  This  may  be  done, 
by  the  plaintiff’s  solicitor  obtaining  the  report  from  the  Master’s  Office,  and 
procuring  the  usual  order  nisi ,  that  the  report  may  be  confirmed  within  a  lim¬ 
ited  time,  unless  cause  is  shewn  to  the  contrary,  (d)  and  serving  it  upon  the 
purchaser  in  person,  as  well  as  upon  the  clerks  in  Court  of  the  other  parties  to 
the  suit.  If  no  cause  is  shewn,  then  he  must  proceed  to  have  the  report  con¬ 
firmed,  absolutely,  in  the  manner  before  pointed  out.  (e)  Where  the  purchaser 
has  already  obtained  an  order  nisi,  the  plaintiff  may,  as  we  have  seen,  proceed 
to  confirm  it,  absolutely,  without  a  fresh  order  nisi.(f) 

Having  confirmed  the  report  of  the  Master,  an  important  consideration  arises, 
viz  :  whether  the  purchaser  is  in  a  situation  to  complete  his  contract;  for  if  he 
is  not  a  responsible  person,  it  will  be  better  that  the  matter  should  stop  here 
than  that  any  further  expense  should  be  incurred.  If,  therefore,  it  should  ap¬ 
pear  that  the  purchaser  is  unable  to  perform  his  contract,  a  motion  should  be 
made  to  discharge  him  from  his  bidding,  and  that  the  estate  may  be  resold  with 
the  approbation  of  the  Master,  (g)  An  order  may  be  made  upon  this  motion, 
with  the  purchaser’s  consent  ;(/*)  but  if  he  does  not  consent,  notice  of  it  should 
be  served  on  the  purchaser,  and  it  should  be  supported  by  an  affidavit  of  the 
facts  upon  which  it  is  considered  right  to  make  it.  In  Hodder  v.  Ruffin ,  (i) 
the  affidavit  stated,  that  since  the  confirmation  of  the  report,  the  purchaser  was 
confined  for  debt  in  the  King’s  Bench  Prison,  and,  as  deponent  had  been  in¬ 
formed  and  believed,  was  wholly  insolvent  and  incapable  of  completing  the 
purchase  ;  and  the  order  was  made,  although  the  purchaser,  having  been  served, 
did  not  appear. 

*It  may  be  mentioned  here,  that  if  it  is  discovered  that  the  pur-  p  *919  -1 

chaser  was  insane  at  the  time  of  the  bidding,  he  may  be  discharged  L  J 

from  his  purchase.  The  Court,  however,  will  not,  in  such  case,  direct  the 
next  best  bidder  to  be  declared  purchaser,  although  asked  to  do  so  on  behalf  of 
all  the  parties  in  the  cause,  and  the  bidder  consents,  but  will  direct  a  resale.  (A:) 


(2)  March,  1809  ;  cited  2  Smith,  195.  (a)  Ante,  p.  902. 

(6)  Anon.  2  Ves.  jun.  336.  (c)  Ibid. 

(d)  Ante,  p.  909.  (e)  Ante,  p.  910. 

(/)  Ibid. 

(g)  Hodder  v.  Ruffin,  1  V.  &  B.  544;  1  Sug.  V.  &  P.  60,  Cunningham  v.  Williams, 
2  Anst.  344. 

(A)  Hand.  153.  (i)  Ubi  supra . 

(k )  Blackbeard  v.  Lindigren,  1  Cox.  205. 
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If  the  purchaser  is  responsible,  he  will  not  be  permitted  to  baffle  the  Court ; 
and,  therefore,  instead  of  discharging  him  from  his  bidding,  the  Court  will,  if 
required,  make  an  order  that  he  shall,  within  a  given  time,  pay  the  money  into 
Court,  and  be  let  into  possession.  (I)  Upon  hearing  the  motion  for  this  order, 
the  Court  will,  if  the  purchaser  appears  and  asks  for  it,  and  has  not  precluded 
his  right  to  object  to  the  title,  direct  a  reference  to  the  Master  to  inquire  whether 
a  good  title  can  be  made,  (m)  The  purchaser  may,  also,  set  up  any  claim  he 
may  have  to  compensation  for  any  deficiency,  (n)  Some  doubt  appears  to  exist, 
as  to  whether  such  an  order  can  be  obtained  in  the  absence  of  the  purchaser, 
without  a  previous  reference  to  the  Master  to  inquire  into  the  title  $  but,  in  a  case 
before  Lord  Erskine,  mentioned  by  Sir  Edward  Sugden,(o)  where  a  motion  to 
the  above  effect  was  made,  upon  which  the  purchaser  did  not  appear,  his  Lord- 
ship  refused  the  motion,  but  ordered  the  title  to  be  referred  to  the  Master,  and 
then,  he  said,  if  a  good  title  could  be  made  he  would  compel  the  payment  of 
the  money  according  to  the  usual  practice. 

The  same  rule  was  laid  down  by  Lord  Thurlow  in  Bannister  v.  Way,  (p) 
and  appears  to  have  been  acted  upon  by  Lord  Eldon  in  Hodder  v.  Baffin,  (q) 
and  in  Sanders  v.  Grey  ;{r)  and  it  has  been  recently  acknowledged  by  Lord 
Langdale,  M.  R.,($)  so  that  it  seems  to  be  now  the  undoubted  practice  of  the 
Court,  that,  before  an  order  can  be  made  to  compel  an  absent  purchaser  to  pay 
f  *920  1  m  money?  solicitor  for  the  plaintiff  must  ^deliver  to  the 
~  purchaser  an  abstract  of  the  title,  and  procure  the  Master’s  report 
that  a  good  title  can  be  made,  (p) 

The  order  for  payment  of  the  purchase  money  being  made,  must  be  served 
personally  upon  the  purchaser,  and,  if  not  complied  with,  may  be  enforced  by 
moving  that  he  may  pay  in  the  money  within  a  limited  time,  either  from  the 
date  of  the  order,  or  from  the  service  of  it  upon  him,  or  stand  committed  to  the 
Fleet,  (q)  The  order  made  upon  this  motion  must  be  served  personally  upon 
the  purchaser  a  sufficient  time  before  the  payment  is  to  be  made,  and  on  an 
affidavit  of  such  service,  and  production  of  the  Accountant  General’s  certificate 
that  the  money  has  not  been  paid  in,  an  order  will  be  made  on  a  motion,  as  of 
course,  that  the  purchaser  do  stand  committed  to  the  prison  of  the  Fleet.  The 
warrant  for  committal  is  then  signed  by  the  judge  who  makes  the  order,  and  the 
purchaser  is  taken  into  custody  by  the  deputy  Warden  of  the  Fleet  attending 
the  Court. (r) 

Where  the  purchaser  is  a  Peer  or  member  of  Parliament,  the  motion  for  pay¬ 
ment  of  the  purchase  money,  instead  of  praying  a  committal  on  default,  should 
pray  a  sequestration,  as  in  the  case  of  default  made  by  a  privileged  person  in 
producing  books,  &c.,  pursuant  to  a  decree,  (s) 

It  may  be  stated  here,  that,  besides  the  course  of  proceeding  above  pointed 
out  for  compelling  a  purchaser  to  pay  in  his  purchase  money,  the  practice  of 
the  Court  furnishes  another  mode  by  which  the  persons  interested  in  the  pro- 


(/)  1  New!.  335.  (m)  Ibid.  336. 

(n)  2  Smith,  202.  (o)  1  Sug.  V.  &  P.  60,  n.  1. 

(p)  Ex  relatione  E.  D.  Colville,  Regist. ;  vide  etiam  Reg.  Lib.  A.  1788,  425.  S.  C. 
(. q )  Cited  1  Newl.  336,  and  vide  Reg.  Lib.  A.  1810,  44.  S.  C. 

(r)  This  case  is  cited  by  Mr.  Newland,  vol.  1,  p.  337,  as  an  authority  for  the  contrary 
proposition ;  but  upon  reference  to  the  Registrar’s  book  it  appears  that  a  reference  was  made  to 
the  Master  to  inquire  into  the  title.  Reg.  Lib.  B.  181.0,  456. 

(,v)  Smart  v.  M’Lellan,  Rolls,  14  Jan.  1840. 

(p)  Ante,  p.  910. 

(g)  Lansdown  v.  Eiderton,  14  Yes.  512.  This  order  may  be  obtained  where  the  pur¬ 
chaser  has  procured  an  order  to  pay  in  his  purchase  money,  but  has  omitted  to  do  so.  2 
Smith,  207. 

(r)  Vide  2  Smith,  203. 


( s )  Ante ,  p.  811,  n.  (c. ) 
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perty  may  be  secured  against  loss,  from  the  purchaser’s  refusal  to  complete  his 
contract,  by  directing  a  resale  of  the  estate  and  compelling  the  purchaser  to 
make  good  any  deficiency  in  the  price  obtained  at  such  resale.  Thus,  in  San¬ 
ders  v.  Grey,(t)  an  order  was  made  for  the  purchaser  to  complete  his  purchase, 
or  that  the  estate  should  be  resold ;  and  the  order  directed  the  purchaser,  in  the 
last  alternative,  to  pay  the  deficiency,  and  the  costs  occasioned  by  his  not  com¬ 
pleting  the  purchase,  and  of  the  resale.  *A  similar  order  appears  *Q2\  1 

to  have  been  made  by  the  Vice  Chancellor,  in  Tanner  v.  Radford;(u )  b 
and,  in  a  recent  case, (a?)  Lord  Cottenham  said  that  he  would  communicate  with 
the  other  judges  of  the  Court,  and,  if  they  saw  no  objection  to  making  the  order, 
in  Sanders  v.  Grey ,  the  rule  of  the  Court,  he  thought  it  would  be  proper  that 
it  should  be  so  ; — and  his  Lordship  afterwards  said  ( y )  that  he  had  communi¬ 
cated  with  the  Master  of  the  Rolls  and  the  Vice  Chancellor,  and  that  they  both 
agreed  with  him  that  such  would  be  the  practice  to  be  followed  hereafter. 

A  sale  before  a  Master,  is  not  within  the  Statute  of  Frauds,  and  after  a  con¬ 
firmation  will  be  enforced  against  the  representatives  of  the  purchaser,  although 
not  signed;  the  judgment  of  the  Court  taking  it  out  of  the  statute. (2")  The 
Court,  however,  cannot  enforce  the  contract  against  them  without  a  suit,  but  it 
will  allow  the  heir  to  have  the  benefit  of  the  contract,  upon  payment  of  the  pur¬ 
chase  money,  leaving  it  to  him  to  compel  the  executors  to  reimburse  him,  if  they 
have  assets  ;  and,  where  the  heir  refused  to  accede  to  this  arrangement,  the 
Court  directed  a  resale,  reserving  the  consideration  as  to  any  deficiency  that 
might  arise  on  the  resale,  and  by  whom  the  costs  of  it  were  to  be  repaid,  (a) 

From  what  has  been  stated,  it  will  be  perceived,  that  where  a  sale  has  been 
fairly  and  properly  conducted,  and  the  party  is  able  to  complete  his  contract,  he 
will  be  held  strictly  to  his  bargain.  Where,  however,  the  contract  is  unreasona¬ 
ble,  the  Court  will  relieve  the  purchaser  as  well  as  the  seller.  (6)  Thus,  in 
Savile  v.  Savile,(c)  a  purchaser  at  a  sale  under  the  Court,  which  took  place 
about  the  time  of  the  South  Sea  bubble,  was  discharged  from  his  purchase  on 
submitting  to  forfeit  his  deposit,  on  the  ground  of  the  exorbitance  of  the  price. 

With  respect  to  the  last  case,  however,  it  is  to  be  observed  that  there  can  be 
no  doubt,  now,  that  the  circumstance,  *that  the  price  given  is  much  *922  1 

beyond  the  value  of  the  estate,  will  not  be,  of  itself,  a  sufficient  b  J 

ground  to  release  a  purchaser  from  his  contract,  even  upon  the  terms  of  forfeiting 
a  deposit,  [d)  Where,  however,  the  purchaser  has,  by  mistake ,  given  an 
unreasonable  price  for  an  estate,  the  Court  will,  in  a  proper  case,  wholly  rescind 
the  contract,  (e)  But  if  a  person  without  authority,  interfere  in  a  sale  and  bid, 
although  he  does  it  to  prevent  the  property  being  sold  at  an  undervalue,  the 
Court  will  not  release  him.(/) 

It  is  to  be  remarked,  that  if  a  purchase  be  rescinded,  after  the  purchaser  has 
paid  his  money  into  Court,  he  must,  if  it  has  been  laid  out  upon  his  application, 
take  back  the  stock,  whether  the  funds  have  fallen  or  risen  since  the  invest¬ 
ment,  (g) 


( t )  Reg.  Lib.  1811,  B.  p.  1090.  2  Smith,  205;  vide  etiam  Fournier  v.  Duke  of  Kent, 
ibid.  (u)  V.  C.  8  May,  1834,  MSS. 

( x )  Harding  v.  Harding,  L.  C.  8  Nov.  1839. 

(y)  Ibid.  10  Dec.  1839.  The  order,  in  such  case,  should  not  be  to  discharge  the  pur¬ 
chaser,  but  to  hold  him  to  his  contract;  vide  etiam  Lord  v.  Lord,  1  Sim.  503. 

(z)  1  Sugd.  V.  &  P.  65,  cites  Attorney  General  v.  Day,  1  Ves.  218. 

(a)  Lord  v.  Lord,  1  Sim.  503.  (6)  1  Sugd.  V.  &  P.  71. 

(c)  1  P.  Wms.  745. 

( d )  1  Sugd.  V.  &  P.  71,  and  the  case  of  General  Birch’s  estates  there  cited  ;  and  vide 
Sewell  v.  Johnson,  Bunb.  76. 

(e)  1  Sugd.  V.  &  P.  72 ;  Morshead  v.  Frederick,  cited  ib. 

(/)  Nelthrope  v.  Pennyman,  14  Ves.  517. 

(g-)  Hodder  v.  Ruffin,  V.  C.,  21  Mar.  1825,  cited  Sugd.  V.  &  P.  71. 
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It  may  be  mentioned  here,  that  if,  after  becoming  the  bidder  for  an  estate, 
the  purchaser  is  desirous  of  being  discharged  from  his  contract,  and  of  substitu¬ 
ting  another  person  in  his  stead,  the  Court  will,  on  motion,  make  an  order  to 
that  effect ;  he  must,  however,  support  his  motion  by  an  affidavit  that  there  is 
no  under-bargain,  for  the  new  purchaser  may  give  the  other  a  sum  of  money  to 
stand  in  his  place,  and  so  deceive  the  Court  :(A)  and  the  rule  appears  to  be,  that 
if  a  purchaser  resell  behind  the  back  of  the  Court  before  his  purchase  is  con¬ 
firmed,  the  second  purchaser  is  considered  a  substituted  purchaser,  and  must 
pay  the  additional  price  into  Court  for  the  benefit  of  the  estate,  (i) 


I 


Where  estates  are  sold  before  a  Master,  under  the  decree  of  a  Court  of  Equity, 
*92°  1  ^ourt  considers  itself  to  have  greater  *power  over  the  contract 

u  J  than  it  would  have  were  the  contract  made  between  parly  and 
party  ;(/i)  and,  as  the  chief  aim  of  the  Court  is  to  obtain  as  great  a  price  for  the 
estate  as  can  possibly  be  got,  it  is  in  the  habit,  after  the  estate  has  been  sold,  of 
4  opening  the  biddings ,’  that  is,  of  allowing  a  person  to  offer  a  larger  price  than 
the  estate  was  originally  sold  for,  and,  upon  such  offer  being  made,  and  a  pro¬ 
portionate  deposit  paid  in,  of  directing  a  resale  of  the  property. 

Any  person  may  open  the  biddings,  and  there  seems  to  be  no  doubt  that  a 
person  who  is  interested  in  the  produce  of  the  estate,  such  as  a  residuary  lega¬ 
tee,^')  or  a  tenant  for  life  or  reversioner  may  do  so ,(&)  but  the  opinion  of  the 
Court  appears  to  have  fluctuated  upon  the  question,  whether  the  Court  will 
entertain  an  application  to  open  biddings  on  behalf  of  a  party  who  was  present 
at  the  sale.  In  M' Cullockv.  Colbatch,(l )  Sir  J.  Leach,  V.  C.,  refused  such  an 
application;  but  in  Thornhill v.  Thornhill,[m )  Lord  Eldon  held,  that,  although 
the  circumstance  that  the  person  proposing  to  open  the  biddings  had  been  pre¬ 
sent  at  the  sale,  might  be  an  objection,  yet  many  cases  might  be  put,  in  which 
it  would  be  impossible  to  act  upon  it  as  a  general  rule,  and  that  each  case  must 
be  governed  by  its  own  circumstances;  and,  in  Tyndalev.  JVarre,(n)  the  same 
learned  Judge  said,  that  although  the  Court  looks  with  jealousy  at  the  circum¬ 
stance  of  the  person  applying  having  attended  the  sale,  the  way  in  which  that 
jealousy  had  been  exercised  was  by  expecting  a  larger  offer  to  be  made,  under 
the  idea  of  having  a  compensation  by  the  largeness  of  the  offer  for  any  loss  that 
may  have  arisen  from  the  want  of  competition  at  the  sale.  In  that  case,  his 
Lordship  permitted  the  biddings  to  be  opened  on  an  advance  of  J2600  offered 
upon  J2380Q ;  and  the  same  principle  was  afterwards  acted  upon  in  Lefroy  v. 
Lefroy  ^(o)  by  Lord  Lyndhurst,  who  refused  to  open  biddings  on  behalf  of  a 
T  *924  1  person  who  was  ^present  at  the  sale,  upon  an  advance  of  <£300 

*-  upon  ^612,010,  but  ordered  it  to  be  done  if  J2500  were  offered  and 

deposited. 

It  is  to  be  noticed,  that  mere  advance  of  price,  if  the  report  of  the  purchaser 
being  the  best  bidder  is  not  absolutely  confirmed,  is  sufficient  to  open  the  bid- 


(h)  Rigby  v.  Macnamara,  6  Ves.  515  ;  Yale  v.  Davenport,  ib.  615  ;  formerly,  the  prac¬ 
tice  appears  to  have  been,  to  make  the  order  on  consent  of  all  parties  without  such  affidavit, 
Matthews  v.  Stubbs,  2  Brown,  391. 

( [i )  Hodder  v.  Ruffin,  1  Tamlyn,  341. 

( h )  Vide  Savile  v.  Savile,  1  P.  Wms.  747. 

( i )  Hooper  v.  Goodwin,  Coop.  95.  ( k )  Williams  v.  Attenborough,  T.  &  R.  70. 

(/)  3  Mad.  314;  vide  eiiam  Somner  v.  Charlton  cited  5  Yes.  655;  Preston  v.  Barker,  16 

Ves.  140. 

(mi)  2  J.  &  W.  347. 

(o)  2  Russ.  606. 


(n)  Jac.  525. 
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dings,  and  that  they  may  be  opened  more  than  once,  (p)  It  may  also  be  men¬ 
tioned*  that  in  Preston  v.  Barker, (q)  where  a  defendant,  who  had  obtained  an 
order  to  open  biddings,  but  was  outbid  at  the  second  sale,  applied  to  open  the 
biddings  again  upon  an  advance  of  £150  upon  £1335,  Lord  Eldon,  although  he 
expressed  considerable  doubt  whether  the  Court  could  entertain  a  second  appli¬ 
cation  by  the  same  party,  yet  as  it  appeared  that  notice  of  the  motion  had  been 
given  to  the  purchaser,  who  did  not  appear,  he  made  the  order,  on  the  terms  of 
the  applicant  paying  all  the  costs. 

With  respect  to  the  advance  which  the  Court  will  consider  necessary  to  be 
deposited,  before  it  will  permit  the  biddings  to  be  opened  in  ordinary  cases,  it  is 
to  be  noticed,  that  an  advance  of  £10  per  cent,  was  formerly  considered  to  be 
sufficient  on  a  large  sum;(r)  but  in  Andrews  v.  Emerson,(s )  Lord  Eldon  said, 
that  the  rule  of  £10  per  cent,  was  not  a  wise  rule  to  establish,  as  the  conse¬ 
quence  was,  that  you  never  got  more,  and  desired  it  to  be  observed,  that  in 
future  there  should  be  no  such  rule.  In  White  v.  Wilson, (t)  his  Lordship 
repeated  the  same  opinion  as  to  the  impolicy  of  such  a  rule,  but  nevertheless 
said,  that  in  some  cases  he  should  be  satisfied  with  that,  (i.  e.,  an  advance  of 
£10  percent.;)  in  some,  he  should  be  satisfied  with  less;  and  in  some,  he 
should  require  more.  And  accordingly,  in  Brooks  v.  Snaitli,(u )  it  being  a 
creditors’  suit,  his  Lordship  permitted  the  biddings  to  be  opened  upon  an  ad¬ 
vance  of  £5  per  cent,  on  £10,000.  In  *Garstone  v.  Edwards, (pc)  p  *925  “I 
however,  Sir  J.  Leach,  V.  C.,  who  appears  to  have  been  favourable  L 
to  an  adherence  to  the  rule  of  £10  per  cent,  (y)  refused  an  offer  of  £350,  being 
at  the  rate  of  six  and  a  half  per  cent,  on  £5300,  observing,  that  the  case  cited,  (z) 
merely  established,  that  where  an  advance  so  large  as  £500  was  offered,  the 
Court  would  act  upon  it,  though  it  was  less  than  £10  per  cent,  ;(a)  so  that,  on 
the  whole,  it  may  be  concluded  that,  although  in  the  case  of  an  advance  of  so 
large  a  sum  as  £500,  the  Court  will  permit  the  biddings  to  be  opened,  even  if 
it  is  under  £10  per  cent.,  yet  the  Court,  in  ordinary  cases,  considers  £10  per 
cent,  (which  is  the  usual  amount  of  the  deposit  paid  upon  sales  by  auction  out 
of  Court,)  as  a  proper  deposit  to  be  paid  when  biddings  are  opened. (h) 

When,  however,  the  timber  upon  a  lot  sold  has  been  taken  at  a  valuation,  the 
advance  must  be  calculated  upon  the  amount  of  the  timber,  as  well  as  upon  the 
price  of  the  lot.(c)  And  it  is  to  be  observed,  that,  whatever  the  rate  of  the 
advance  offered  may  be,  the  Court  will  not  permit  biddings  to  be  opened  unless 
the  deposit  offered  amounts  to  at  least  £40.  (d)  Thus  where,  upon  a  sale  before 
a  Master,  two  lots  were  sold,  one  for  £656,  and  the  other  for  £91,  and  a  per¬ 
son  applied  to  open  the  biddings,  at  an  advance  of  £70  on  the  first  lot,  and  £30 
on  the  other,  the  Vice  Chancellor,  Sir  J.  Leach,  refused  to  make  the  order  as  to 
the  second  lot,  the  advance  being  under  £40  ;  but  his  Honor  recommended  the 
party  moving  to  give  a  new  notice  of  motion,  that  the  biddings  for  the  two  lots 
might  be  opened,  and  that  a  resale  might  take  place  upon  one  lot,  upon  an 


( p )  1  Sugd.  V.  &  P.  66;  Scott  v.  Nesbitt,  3  Bro.  C.  C.  475. 

(9)  16  Ves.  140. 

(r)  Anon.  3  Mad.  494.  In  many  cases,  however,  the  Court  has  opened  biddings  upon 

a  less  advance.  Vide  Tait  v.  Lord  Northwick,  5  Ves.  655,  where  the  biddings  were  opened 

on  an  advance  of  £200  on  £2360  ;  and  Anon.  5  Ves.  148,  where  the  Court  refused  to  open 

the  biddings  on  an  advance  of  £100  upon  £3200,  but  opened  them  on  an  advance  of  £200. 

(s)  7  Ves.  420.  (t)  14  Ves.  151. 

(u)  3  V.  &  B.  144.  (z)  1  S.  &  S.  20. 

(y)  Vide  Anon.  3  Mad.  494.  (?)  Brooks  v.  Snaith,  ubi  supra. 

(a)  Vide  etiam  Lefroy  v.  Lefroy,  2  Russ.  606,  ante  p.  923. 

(Z>)  Vide  Anon.  3  Mad.  494.  (c)  Bates  v.  Bonner,  6  Sim.  380. 

( d )  Farlow  v.  Wieldon,  4  Mad.  460  ;  vide  Leland  v.  Griffith,  2  Moll.  510. 


542 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


advance  of  4100  on  the  two  lots.(e)  In  a  similar  case,  however,  the  present 
Vice  Chancellor,  Sir  L.  Shadwell,  although  he  allowed  the  biddings  to  be 
opened  upon  an  advance  of  4160  upon  4750  for  all  the  lots,  refused  to  alter  the 
original  scheme  of  the  sale  without  some  reason  being  assigned  for  it.(ee) 

It  may  be  mentioned  here,  that  in  Watts  v.  Martin,(f)  where  an  estate  had 
T  *926  1  been  before  the  Master,  in  separate  *lots,  and  an  application 

L  J  was  made  that  it  might  again  be  put  up  to  sale  in  one  lot,  a  con¬ 

siderable  advance  having  been  offered,  the  purchasers  of  the  lots  opposed  the 
motion,  on  the  ground  that,  in  the  expectation  of  a  sale  in  different  lots,  they  had 
expended  their  time  and  money,  in  making  surveys,  &c.,  of  the  estate,  which 
they  would  not  have  done  had  they  known  that  the  estate  was  to  be  sold  in  one 
lot;  and  that  in  making  the  order,  (which  was  consented  to  by  the  residuary 
legatee  and  trustee,)  the  Court,  in  consequence  of  the  hardship  of  the  case, 
directed  the  party  applying  to  open  the  biddings  to  pay  the  costs ,  charges ,  and 
expenses ,  occasioned  to  the  purchasers  by  the  biddings,  to  be  settled  by  the 
Master,  in  case  the  parties  differed,  (g) 

In  that  case,  the  Court  favoured  the  applicant,  by  departing,  to  a  certain  extent, 
from  its  ordinary  rules ;  in  general,  however,  as  the  biddings  are  merely  opened 
for  the  benefit  of  the  suitor,  the  Court  will  not  step  out  of  its  course  to  favour 
any  other  person :  therefore,  where  a  motion  was  made  to  open  a  bidding  of 
45020  on  an  advance  of  4150  only,  on  the  ground  that  the  party  had  mistaken 
the  time  of  sale,  the  Lord  Chancellor  held  the  circumstance,  that  the  bidder  was 
too  late,  to  be  no  ground  at  all,  and  said  he  would  not  open  the  bidding  for  a 
less  over-bidding  than  4500.  (h) 

Where  the  biddings  are  opened,  the  purchaser  is  entirely  discharged  from  his 
purchase ;  and  if  he  has  paid  a  deposit,  or  any  part  of  the  purchase  money,  into 
Court,  he  will  be  entitled  to  have  it  paid  out  to  him.  If  he  is  the  purchaser  of 
more  lots  than  one,  and  the  biddings  are  ordered  to  be  opened  as  to  some  of  the 
lots  which  were  first  purchased,  the  purchaser  will  be  allowed  to  have  the  bid¬ 
dings  opened,  and  to  be  discharged  from  his  purchase,  as  to  all  the  lots  which 
he  has  purchased,  it  being  considered  but  reasonable,  that  if,  having  become  the 
purchaser  of  a  subsequent  lot,  in  consequence  of  his  being  declared  the  best  bid¬ 
der  upon  the  prior  lot,  he  should,  if  he  is  deprived  of  the  purchase  of  the  first 
lot,  have  the  option  of  retaining  or  retiring  from  the  subsequent  lots.(i)  The 
*Q97  1  *Purchaser?  in  order  to  entitle  himself  to  such  an  indulgence,  should 

'  ' '  -J  appear  upon  the  motion  to  open  the  biddings,  and  produce  an  affi- 


[ 


davit  that  he  had  bid  for  the  subsequent  lots  in  consequence  of  his  having  been 
declared  the  best  bidder  for  the  first  lot.  (/c)  It  may  be  mentioned,  with  reference 
to  this  subject,  that  where  an  estate  was  put  up  in  four  lots,  and,  at  the  sale,  A. 
purchases  lot  1,  and,  there  being  no  other  bidders,  the  other  lots  were  bought  in, 
and,  afterwards,  B.  opened  the  biddings,  and,  on  the  resale,  became  the  pur¬ 
chaser  of  lots  1,  2,  and  3,  whereupon  A.  applied  to  open  the  biddings  of  lots  1 
and  2,  the  Court  would  not  permit  him  to  do  so,  unless  he  would  agree  to  take 
lot  3,  in  case  B.  should  retire  from  it,  at  the  price  it  had  been  sold  for  to  B.  in 
case  it  should  not  fetch  the  same  price  at  the  resale.  (/) 

It  may  be  observed,  that  the  rules  which  regulate  the  practice  of  opening 
biddings  upon  the  sale  of  a  landed  estate,  do  not  apply  when  a  colliery  is  the 


( e )  Brookfield  v.  Bradley,  1  S.  &  S.  23.  (ee)  Ward  v.  Cooke,  9  Sim.  88. 

(/)  4  Bro.  C.  C.  113.  (g)  Vide  S.  C.  Edit.  Belt.  113. 

( h )  Anon.  1  Ves.  jun.  453. 

(i)  Price  v.  Price,  1  S.  &  S.  386.  Vide  etiam  Fielder  v.  Fielder;  cited  ibid,  and  Boyer 
v.  Blackwell,  3  Anst.  656. 

(&)  Vide  Fielder  v.  Fielder,  ubi  supra.  (/)  Bates  v.  Bonner,  6  Sim.  380. 
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subject  of  the  sale.  In  Williams  v.  Attenborough, (m)  where  the  colliery  had 
been  sold  in  one  lot  for  £8850,  the  Vice  Chancellor,  Sir  J.  Leach,  directed  the 
biddings  to  be  opened  upon  an  offer  to  give  £10,000,  but  Lord  Eldon,  upon 
motion,  discharged  the  order,  on  the  ground  that  in  the  event  of  any  body  else 
bidding  more  at  the  second  sale,  and  being  declared  the  highest  bidder,  the  pur¬ 
chaser  would  be  discharged  and  his  deposit  could  never  be  made  a  security  for 
a  subsequent  bidder,  and,  in  the  meantime,  from  the  fluctuating  nature  of  the 
property,  a  depreciation  might  take  place,  then,  if  the  highest  bidder  at  the 
second  sale  should  not  prove  to  be  a  bond  fide  purchaser,  a  loss  would  be  occa¬ 
sioned  to  the  owners  of  the  property.  His  Lordship  said  that,  in  Wren  v. 
Kirton,(n )  the  Court  was  disposed  to  open  the  biddings,  if  security  *928 
were  *given  to  answer  the  difference  between  the  produce  of  the  L  J 

re-sale  and  of  the  original  sale ;  but  that  it  was  extremely  difficult  to  manage 
the  security,  unless  the  whole  money  were  paid  into  Court,  to  remain  in  Court 
as  a  pledge  that  the  next  purchaser  shall  perform  his  contract. 

The  proper  time  for  opening  the  biddings  is  before  the  Master’s  report  of  the 
sale  has  been  confirmed  absolutely ;  after  that,  increase  of  price  alone,  however 
large,  is  not  sufficient  to  induce  the  Court  to  grant  the  application,  although  it 
is  a  strong  auxiliary  argument  when  there  are  other  grounds. (0)  In  a  case,(j9) 
however,  before  Lord  Rosslyn,  this  rule,  although  so  frequently  acknowledged 
and  acted  upon,  was  not  attended  to,  but  biddings  were  opened  after  the  report 
was  absolutely  confirmed,  merely  on  an  advance  of  price.  This  case  is  now 
completely  over- ruled,  (q) 

But  very  particular  circumstances  may,  perhaps,  induce  the  Court  to  open 
the  biddings,  after  confirmation  of  the  report,  if  the  advance  be  considerable. 
Thus,  in  a  case,(r)  where  the  owner  of  the  estate  (who  joined  in  a  motion  for 
the  purpose  of  opening  biddings,  after  the  report  was  absolutely  confirmed,) 
was  in  prison  at  the  time  of  the  confirmation,  and  it  appeared  that  he  would 
have  opened  the  biddings  before  confirmation  of  the  report,  had  he  been  able ; 
and  had  even  directed  persons  to  bid  more  than  what  the  estate  sold  for,  who 
deceived  him,  and  an  advance  of  £4000  (being  more  than  one-fourth  of  the 
original  purchase  money,)  was  offered,  the  biddings  were  opened  on  the  deposit 
of  the  £4000  being  made. 

Strong  as  the  circumstances  in  this  case  were,  Lord  Eldon,  in  a  subsequent 
case,  expressed  great  disapprobation  of  the  decision,  and  determined,  generally, 
that,  after  a  purchaser  has  confirmed  his  report,  unless  some  particular  principle 
arises  out  of  his  character,  as  connected  with  the  ownership  of  the  estate,  or 
some  trust  or  confidence,  or  his  own  conduct  in  obtaining  his  *re-  p  *929  q 
port,  the  bidding  ought  not  to  be  opened,  (s)  Lord  Redesdale,  also,  J 

in  a  case  before  him,  held  that  biddings  could  not  be  opened  after  the  report  was 
absolutely  confirmed,  unless  on  the  ground  of  fraud  on  the  part  of  the  pur¬ 
chaser  ;  and  said  he  considered  it  to  the  advantage  of  suitors  to  observe  greater 


(m)  T.  &  R.  70. 

(ra)  8  Yes.  502.  This  case  affords  a  remarkable  illustration  of  the  danger  of  opening 
biddings  in  the  case  of  collieries.  On  the  first  sale,  the  colliery  was  sold  for  <£23,000  ;  the 
Court  opened  the  biddings,  as  it  turned  out,  for  a  fictitious  bidder.  Afterwards  the  biddings 
were  again  opened,  and  the  lot  put  up  for  sale  three  times ;  on  the  two  first  occasions  the 
sum  bid  fell  to  £12,000  and  £6,000;  at  the  last  sale  it  was  sold  for  £15,000,  and  there 
was  an  actual  loss  of  the  difference  between  £23,000  and  £15,000. 

(0)  1  Sudg.  V.  &  P.  67. 

( p )  Chetham  v.  Grugeon,  5  Ves.  86;  and  see  his  Lordship’s  decision,  when  Lord  Com¬ 
missioner,  in  Prideaux  v.  Prideaux,  1  Bro.  C.  C.  287. 

(1 q )  l  Sudg.  V.  &  P.  67. 

(r)  Watson  v.  Birch,  2  Yes.  jun.  51;  4  Bro.  C.  C.  172,  S.  C. 

($)  Morice  v.  the  Bishop  of  Durham,  11  Ves.  57. 

Vol.  V.—  K 
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strictness  in  opening  biddings,  as  it  would  procure  better  sales.  (/)  And  in  a 
still  later  case,  Lord  Eldon  adhered  to  the  same  rule,  and  said  that  he  could  not 
do  a  thing  more  mischievous  to  the  suitors,  than  to  relax  further  the  binding 
nature  of  contracts  in  the  Master’s  Office,  half  the  estates  that  are  sold  in  the 
Court  being  thrown  away,  upon  the  speculation  that  there  will  be  an  oppor¬ 
tunity  of  purchasing  them  afterwards,  by  opening  the  biddings,  (u) 

Fraud  will,  of  course,  be  a  sufficient  ground  for  opening  the  biddings.  There¬ 
fore,  if  the  parties  agree  not  to  bid  against  each  other,  (a?)  or  if  a  survey  be  made 
of  an  estate  with  some  degree  of  collusion  with  the  tenants,  and  it  misrepresents 
the  value  and  quality  of  the  estate,  and  some  of  the  purchasers  are  aware  of 
this  fraud  in  making  the  survey,  and  the  owner  is  ignorant  of  it ;(?/)  or  if  the 
purchaser  of  the  estate  be  partner  with  the  solicitor  in  the  cause,  and  is  in  pos¬ 
session  of  some  particular  knowledge,  to  the  benefit  of  which  the  other  parties 
were  entitled  ${z)  in  all  these  cases  the  Court  will  open  the  biddings,  although 
the  report  had  been  absolutely  confirmed. 

When  a  person  is  desirous  of  opening  a  bidding,  he  must,  at  his  own  ex¬ 
pense,  apply  to  the  Court,  by  motion,  for  that  purpose,  stating  the  advance 
offered.  Notice  of  the  motion  must  be  given  to  the  person  reported  to  be  the 
purchaser  of  the  lot,  as  well  as  to  the  parties  in  the  cause,  {a)  If  the  Court 
f  *930  1  aPProve  t'Ui  sum  offered,  the  application  will  be  granted,  *and, 

'•  J  on  the  order  being  drawn  up,  entered,  and  served,  a  new  sale  must 

be  had  before  the  Master. 

The  order  is,  in  general,  drawn  upon  the  condition  that  the  party  applying 
do  immediately  pay  the  deposit.  ( b )  He  must  also  bear  the  expense  of  paying 
in  his  deposit,  and  pay  the  costs  of  the  first  purchaser.  When  the  first  pur¬ 
chaser  has  paid  in  his  money,  and  the  purchase  money  or  any  part  of  it  has 
not  been  laid  out,  he  must  pay  interest  at  the  rate  of  £4  per  cent,  on  the  money, 
or  such  part  of  it  as  the  Master  shall  find  to  have  lain  dead,  (c)  When,  how¬ 
ever,  the  purchase  money  has  been  laid  out  at  the  instance  of  the  purchaser,  he 
must  take  back  the  stock,  whether  the  funds  have  fallen  or  risen  since  the 
investment,  (cl)  The  applicant  must  also,  if  the  estate  has  been  sold  in  several 
lots,  and  he  applies  to  have  it  resold  in  one  lot,  pay  the  original  purchasers  any 
charges  and  expenses  they  may  have  been  put  to,  in  having  surveys  made,  &e., 
preparatory  to  the  bidding. (e) 

These  were  the  terms  of  the  order  in  Watts  v.  Marlin,  (ee)  which  have  been 
before  alluded  to.  The  order  in  that  case,  however,  was  special,  and  made  to 
meet  the  circumstances  of  the  case,  for  in  ordinary  cases  the  Court  will  not 
give  any  particular  directions,  and  where  an  application  was  made  to  Lord 
Thurlow,  upon  a  motion  to  open  biddings,  for  a  direction  to  the  Master  to 
include,  in  the  costs  of  the  purchaser,  the  expense  of  a  journey  to  the  estate, 
his  Lordship  refused  to  give  any  particular  directions,  saying  the  Master  would, 
under  the  general  directions,  make  the  allowance,  according  to  the  practice,  (f) 

The  proceedings  upon  the  resale  will  be  the  same  as  those  upon  the  original 
sale. (g*)  It  is  said,  in  a  book  of  the  highest  authority,  that  if  the  biddings  are 
opened,  the  estate  may  be  allotted  for  sale  in  a  different  manner.  (A)  It  is  not, 


(; t )  Fergus  v.  Gore,  I  Sell.  &  Lef.  350.  (u)  White  v.  Wilson,  14  Yes.  151. 

(x)  See  Watson  v.  Birch,  2  Ves.  jun.  52. 

(y)  Ryder  v.  Gower,  6  Bro.  P.  C.  306;  and  see  Watson  v.  Birch,  2  Yes.  jun.  53. 

(z)  Price  v.  Moxon,  July  14,  1754,  before  Lord  Hardwieke;  Ryder  v.  Gower,  ubi  supra; 
and  see  Watson  v.  Birch,  2  Ves.  jun.  54. 

(«)  1  Sudg.  V.  &  P.  66.  ( b )  Anon.  6  Ves.  512. 

(c)  1  Sudg.  V.  &  P.  66.  (d)  Ibid  71,  ante,  p.  922. 

(e)  Vide  ante,  925.  (ee)  4  Bro.  C.  C.  113. 

(/)  Anon.  2  Ves.  jun.  286.  (g)  2  Smith,  216. 

(A)  1  Sudg.  V.  &  P.  69. 
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however,  stated  whether  an  order  is  necessary  to  warrant  such  a  variation  ;  but 
in  the  case  to  which  the  learned  author  refers  as  the  authority  for  his  position 
the  alteration  of  the  allotment  was  ^directed  by  the  order  for’open-  ’ 

mg  the  biddings,  (i)  and  was  accompanied  with  very  particular  di-  C  93  *  ] 

rections.  (k) 

Where  biddings  are  opened  and  a  resale  takes  place,  the  person  at  whose 
instance  the  biddings  were  opened  will,  if  he  is  outbid  at  the  resale,  be  dis¬ 
charged,  and  will  be  entitled  to  receive  back  his  deposit :(/)  but  he  will  not  be 
entitled  to  an  allowance  for  his  costs,  as  they  are  in  the  nature  of  a  premium 
paid  by  him  for  the  opportunity  of  bidding.(m)  Where,  however,  the  biddings 
1m  e  been  opened  for  the  express  benefit  of  the  family,  costs  have  been  allowed,  (n) 
W  here  a  solicitor  obtained  leave  to  open  biddings  on  behalf  of  one  George 
Beauchamp,  and,  upon  the  resale,  a  person,  who  was  declared  the  highest  biddek 
turned  out  to  be  a  sham  bidder,  and  did  not  complete  his  contract,  Lord  Hard- 
wicke  discharged  the  report  of  his  being  the  best  bidder,  and,  it  beino-  admitted 
by  the  solicitor,  that  there  was  no  such  person  as  George  Beauchamp, °his  Lord- 

ship  ordered  the  solicitor  to  stand  as  best  bidder  at  the  price  at  which  he  had 
opened  the  biddings,  (o) 


Sales  by  Private  Contract. 

•  Il  has  been  stated,  that  where  an  estate  is  sold  by  order  of  the  Court,  the  sale 
is  generally  effected  by  public  auction,  the  Court  will,  however,  where  it  l  for 
the  interest  of  the  parties,  depart  from  its  usual  course  and  allow  of  the  property 
being  disposed  of  by  private  contract ;  it  is,  however,  to  be  observed,  that  where 
there  has  been  a  decree  for  sale  before  the  Master  in  the  ordinary  form,  the  par- 
ties  will  not  be  at  liberty  to  depart  from  that  form,  without  an  order  to  warrant 
tt,(p)  and,  it  seems,  that  if  an  estate  directed  to  be  sold  before  a  r 
Master,  is  sold  by  private  contract,  or  in  any  other  manner  contrary  C  ^932  ] 

°n,  ®  °rde/  °f  tbe  C°ur£  and  nolt  actually  conveyed  to  the  purchaser,  the  Court 
will  not  take  notice  of  the  sale,  but  will  direct  the  estate  to  be  sold  before  the 
Master  according  to  the  decree. (q) 

The  proper  course  for  an  individual  to  pursue  who  is  desirous  of  purchasing 

rfuC°faCVn  eState  WhiGh  has  been  directed  *>  be  ^d  before  the  S 
ter  to  the  best  purchaser,  is,  to  make  a  proposal  to  the  vendor,  or  to  the  plaintiff 

m  the  cause,  and  to  procure  him,  or  some  other  party  in  the  cause,  to  Zake  an 

application  to  the  Court,  for  an  order  to  refer  it  to  (he  Master  to  inquire  and 

state  to  the  Court  whether  it  will  be  for  the  benefit  of  the  parties  interested  in 

the  estate,  that  his  proposal  should  be  accepted.  Sometimes,  in  cases  of  this 

nature,  a  contract  is  actually  entered  into  by  the  parties,  subject  to  the  appro! 

bation  of  the  Master,  before  any  application  is  made  to  the  Court,  (r)  the  ad  van 

age  of  which  course  appears  to  be,  that  a  definite  arrangement  is  entered  into 

thVrC  rhG  ^Iaster  s  aPProval>  before  any  expense  is  incurred,  either  before 
the  C  ourt,  or  before  the  Master,  (s) 


$  V.  p- 925- 

v.  oTiLonf  v!  &  B.a36ar  6  VeS'  466i  Eari  Macdesfield  v.  Blake,  8  Ves.214;  TrefU3i3 

36Wr  '•  F°U,kS’  9  Ves-  348  ;  Vincent, 

$  IM“£  P.^.1  Dick- 289'  $  v  Ashura*’ 3  P-  w-'  **• 

(s)  Ibid.  ^  ;  ’  y- 
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Where  an  estate  has  been  put  up  for  sale  in  lots,  and  either  the  whole  or  any 
of  the  lots  are  unsold,  the  practice  is  to  move  the  Court  for  an  order,  that  the 
plaintiff  may  he  at  liberty,  with  the  approbation  of  the  Master,  to  sell,  by  pri¬ 
vate  contract,  all  or  any  part  or  parts  of  the  premises  which,  by  the  decree, 
were  directed  to  be  sold,  which  had  not  then  been  sold  or  disposed  of,  subject 
to  such  terms  and  conditions  as  the  Master  shall  think  fit.  The  order  is  drawn 
up  in  the  terms  of  the  notice,  and  gives  the  Master  liberty  to  approve  of  any 
such  contract  or  contracts,  and  to  settle  the  conveyances  consequent  thereon,  in 
case  the  parties  differ  about  the  same.  The  plaintiff’s  solicitor  then  enters 
into  a  written  contract,  with  any  person  willing  to  purchase,  ‘subject  to  the 
approbation  of  the  Master.’  When  this  has  been  done,  a  state  of  facts,  stating 
the  contract,  is  carried  into  the  Master’s  Office,  *and  proceeded 
upon  in  the  usual  manner.  This  state  of  facts  should  be  supported 
by  an  affidavit  of  a  surveyor,  or  other  competent  person,  that  the  terms  of  the 
contract  are  fair,  and  that  it  will  be  beneficial  to  the  estate  that  the  same  should 
be  carried  into  effect. 

If,  upon  such  reference,  as  above  pointed  out,  the  Master  reports  in  favour  of 
the  contract,  a  petition  must  be  presented  and  served  praying  that  the  Master’s 
report  may  be  confirmed,  and  that  the  contract  may  be  carried  into  effect.^) 
The  order  made  upon  this  petition  usually  directs  all  proper  parties  to  join  in 
and  execute  the  necessary  conveyance  to  the  purchaser,  or  as  he  shall  direct, 
such  conveyance  to  be  settled  by  the  Master  in  case  the  parties  differ  about  the 
same.  The  title  is  then  investigated,  the  purchase  completed,  and  the  convey¬ 
ance  executed  in  the  same  manner  as  upon  a  purchase  at  a  sale.(r) 


SECTION  VIII. 


Master's  Report . 

A  Report  is  ‘  a  Master’s  certificate  to  the  Court,  how  the  facts  or  matters 
referred  to  him  are  or  do,  upon  examination,  appear  to  him,  or  of  something  of 
which  it  is  his  duty  to  inform  the  Court,  ’(s) 

Formerly  there  appears  to  have  been  an  opinion  prevalent  in  the  profession, 
that  there  was  a  difference  between  a  report  and  a  certificate.  In  Jones  v.  Pow¬ 
ell,  (7)  Sir  A.  Hart,  V.  C.,  said,  that  the  difference  between  a  report  and  a  cer¬ 
tificate  was,  that,  with  respect  to  the  former,  the  Court  had  laid  it  down  as  an 
inflexible  rule,  that  before  exceptions  could  be  taken  to  it,  objections  must  be 
carried  in  before  the  Master ;  but  that  there  was  no  such  rule  with  respect  to 
T  *934  1  *atter*  CViennel  Martin,  (u)  however,  the  present  Vice 

b  J  Chancellor,  Sir  L.  Shadwell,  after  a  very  careful  investigation  of 

the  subject,  came  to  a  different  conclusion,  and  expresed  his  opinion  to  be  that 
there  is  no  distinction  between  a  Master’s  report,  and  a  Master’s  certificate,  and 
that  Master’s  reports  and  Master’s  certificates  are  convertible  terms.  But,  be 
this  as  it  may,  the  dispute  is  merely  one  respecting  terms ;  for,  that  there  is  a 
practical  distinction  between  some  reports  or  certificates  of  Masters  and  others, 
with  regard  to  the  power  of  taking  exceptions  to  them,  without  previous  objec¬ 
tions  having  been  carried  in,  is  undubitable  $  and  the  terms  ‘Master’s  certificate,’ 
and  ‘  Master’s  report’  appeared  to  have  been  opposed  to  each  other  for  the  pur- 


( q )  2  Smith,  218. 
(s)  Prac.  Reg.  377. 
(u)  4  Sira.  340. 


(r)  Ibid. 

(0  1  Sim.  387. 
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pose  of  marking  the  distinction  $  thus  the  term  report  has  been  applied  to  those 
reports  or  certificates  that  are  made  by  the  Master,  upon  a  reference  to  him  by 
decree  or  decretal  order  upon  which  it  is  intended  to  ground  a  further  decree, 
(and  to  which,  as  we  shall  hereafter  see,  no  exception  can  be  taken,  unless  a 
previous  objection  has  been  carried  in  to  the  draft  report,)  whilst  the  term  certi¬ 
ficate  has  been  more  commonly  applied  to  those  reports  or  certificates  which 
are  intended  merely  as  the  foundation  for  some  future  interlocutory  order  or 
process,  and  are  not  intended  as  the  ground  of  a  decree  or  decretal  order,  (a?) 

On  the  present  occasion,  our  observations  will  be  directed  to  *the  r-  *935  -i 
reports  or  certificates  made  by  Master’s  upon  which  further  decrees  L  J 

or  decretal  orders  are  to  be  founded,  and  which  for  the  purpose  of  distinguish¬ 
ing  them  from  reports  or  certificates  of  the  other  description,  we  shall  take  the 
liberty  of  calling  ‘reports.’ 

Master’s  reports  are  either  general,  or  separate .  General  reports  embrace 
the  whole  matter  referred  to  the  Master  by  a  particular  decree  or  order ;  but  a 
separate  report  embraces  only  one  distinct  object  of  the  reference. 

Separate  reports  are  made  in  cases  in  which  it  may  be  inconvenient  to  the 
parties  to  wait  till  the  general  report  for  the  opinion  of  the  Master,  upon  a  par¬ 
ticular  matter  before  him  under  the  decree.  By  the  old  practice  of  the  Court, 
a  separate  report  could  not  be  made  without  a  special  direction  in  the  decree,  or 
special  order  made  upon  motion  or  petition  for  that  purpose,  which,  however, 
was  granted  for  asking,  at  the  expense  of  the  party  applying ;(?/)  but,  by  Lord 
Lyndhurst’s  Orders,  (z)  it  is  provided,  that  in  all  matters  referred  to  him,  the 
Master  shall  be  at  liberty,  upon  the  application  of  any  party  interested,  to  make 
a  separate  report  or  reports,  from  time  to  time,  as  to  him  shall  seem  expedient ; 
the  costs  of  such  separate  reports  to  be  in  the  discretion  of  the  Court. 

The  party  desirous  of  obtaining  a  separate  report,  must  take  out  a  warrant  to 
shew  cause  why  a  warrant  on  preparing  a  draft  of  such  separate  report  should 
not  be  issued,  and,  if  the  Master  concurs  in  his  view  of  the  subject,  the  warrant 
issues  and  the  separate  report  is  prepared  accordingly,  (a)  If  no  cause  is  shewn 
upon  the  return  of  this  warrant,  a  warrant  to  prepare  the  report  must  be  issued 
and  served,  after  which  no  further  evidence  can  be  received  as  to  the  matter  to 
be  comprised  in  the  separate  report.  ( b ) 

The  form,  manner  of  preparing,  objecting,  and  excepting  to,(c)  and  confirm¬ 
ing  separate  reports,  are  nearly  the  same  as  *upon  general  reports,  p  *935 
the  only  difference  being,  that,  when  it  is  intended  to  act  upon  them,  b 


] 


(x)  It  is  to  be  observed,  that,  in  most  of  the  cases  in  which  a  Master  is  required  to  certify, 
it  is  necessary  for  him  to  exercise  some  degree  of  judgment  or  discretion  ;  in  such  cases  the 
certificate  is  liable  to  exception,  for  the  purpose  of  taking  the  opinion  of  the  Court  as  to  the 
correctness  of  the  judgment  exercised  by  the  Master;  there  are,  however,  other  cases  in 
which  the  Master  is  required  to  make  a  certificate,  which  do  not  call  for  the  exercise  of  any 
judgment,  as  in  the  case  of  certificates  to  the  Court  of  the  proceedings  in  his  office,  which, 
by  the  57th  order  of  1828,  he  is  directed  to  make  upon  the  application  of  any  person,  vide  ante , 
p.  794 ;  of  the  same  nature  is  a  certificate  of  the  fact  of  documents  not  having  been  deposited 
pursuant  to  an  order,  which,  according  to  the  recent  decision  of  Lord  Langdale,  in  Kemp  v. 
Wade,  2  Keen,  687,  (confirming  that  of  Sir  A.  Hart,  V.  C.,  in  Jones  v.  Powell,  1  Sim. 
387,)  is  a  certificate  which  does  not  admit  of  exception,  vide  ante ,  811.  In  fact,  certificates 
of  this  description  are  of  the  same  nature  as  the  certificates  of  any  other  officer  of  the  Court, 
who  certifies  as  to  a  mere  matter  of  fact  belonging  to  his  department,  such  as  the  certificate 
of  the  Accountant  General  as  to  money  not  having  been  paid  into  Court,  or  of  the  clerk  in 
Court,  of  documents  not  having  been  deposited  with  him,  pursuant  to  an  order  of  the  Court, 
which  certificate,  if  wrong  in  point  of  fact,  must  be  quashed,  upon  motion,  and  not  excepted  to. 

(y)  2  Harr.  ed.  Newl.  478.  (x)  Ord.  1828,  LXX. 

(a)  2  Smith,  158.  ( b )  Ante,  p.  849. 

(c)  Where  a  party  to  a  suit  objects  to  a  separate  report,  he  must  except  to  it  in  the  usual 
manner,  and  cannot  proceed  by  petition;  Drever  v.  Maudesley,  7  Sim.  240. 


548 


PROCEEDINGS  TINDER  DECREES  AND  ORDERS. 


the  cause  is  not  set  down  for  hearing  upon  further  directions,  as  it  is  upon  a 
general  report,  but  a  petition  must  be  presented  to  the  Court,  praying  such  direc¬ 
tions  as  arise  out  of  the  separate  report. 

It  is  to  be  observed  that,  in  order  to  facilitate  the  progress  of  a  suit  instituted 
for  the  administration  of  the  assets  of  a  person  deceased,  it  is  provided,  by  the 
71st  order, (f/)  that  where  a  Master  shall  make  a  separate  report  of  debts  or 
legacies,  there  the  Master  shall  be  at  liberty  to  make  such  certificate  as  he  thinks 
fit,  with  respect  to  the  state  of  the  assets,  and  that  every  person  having  an  interest 
shall,  thereupon,  be  at  liberty  to  apply  to  the  Court  as  he  shall  be  advised.  The 
object  of  this  order,  is  to  enable  the  parties,  when  it  shall  appear  that  the  funds 
are  more  than  sufficient  to  satisfy  debts  and  legacies,  to  make  such  applications, 
with  regard  to  the  residue  of  the  property,  as  their  interests  in  it  may  authorize 
them  to  make  without  waiting  till  the  general  report.  Thus,  in  a  suit  for  the 
administration  of  assets,  if  the  Master  reports  that  there  are  debts  due  by  the 
testator  remaining  unpaid,  and  that  there  is  a  fund  available  for  the  payment  of 
them,  application  may  be  made  to  the  Court,  by  petition,  to  direct  the  payment 
of  the  debts.  So,  if  the  Master  reports  that  there  are  no  debts,  the  individuals 
entitled  to  the  residue,  if  they  have  been  ascertained,  may  apply  to  the  Court  for 
a  distribution  of  part  of  the  fund.  It  is,  however,  to  be  observed,  that  such  a 
distribution  ought  not  to  be  made  without  retaining  a  sufficient  sum  to  defray  the 
costs  of  the  suit. 


The  Master  having  obtained  all  the  necessary  information  to  enable  him  to 
prepare  his  general  report,  which  must  comprise  the  conclusions  which  he  has 
come  to  upon  all  the  matters  referred  to  him  by  the  decree, (e)  a  warrant  is,  upon 
his  intimation,  taken  out  by  the  solicitor  conducting  the  cause  under  written  thus — 
‘  To  shew  came  ivhy  the  Master  should  not  proceed  to  prepare  his  report 
f  *937  1  ’  This  warrant  is  ^issued  in  conformity  with  the  67th  of 

h  J  Lord  Lyndhurst’s  Orders, (/)  by  which  it  is  directed,  ‘that  the 

Master  shall  not  receive  further  evidence,  as  to  any  matter  depending  before 
him,  after  issuing  the  warrant  on  preparing  his  report,  but  that  he  shall  not 
issue  such  warrant  without  previously  requiring  the  parties  to  shew  cause,  why 
such  warrant  should  not  issue.’ 

•  After  the  warrant  to  shew  cause  has  expired,  the  warrant  ‘  On  preparing  the 
Report ’  must  be  issued  and  served,  which  operates,  as  we  have  seen,  by  way  of 
bar,  to  further  evidence. 

By  one  of  Lord  Coventry’s  Orders,  after  stating  ‘that  the  Masters  of  the 
Court  do  sometimes,  by  way  of  inducement,  fill  a  leaf  or  two  of  the  beginning 
of  their  reports,  and  sometimes  more,  with  a  long  and  particular  recital  of  the 
several  points  of  the  order  of  reference,’  it  is  ordered,  ‘that  they  shall  forbear 
such  iterations,  the  same  appearing  sufficiently  in  the  order,  and  without  any 
other  repetition  than  this,  “according  to  an  order,  or  by  the  direction  of  an 
order,  of  such  a  date,”  shall  fall  directly  into  the  subject  matter  of  their  report, 
setting  down  the  same  clearly,  but  as  briefly  as  they  can,  for  the  ease  both  of  the 
Court  and  parties.  \g)  This  order,  however,  so  far  at  least,  as  restricts  the 
recitals  of  the  points  of  the  order,  in  the  commencement  of  the  decree,  is  gene¬ 
rally  observed ;  but  it  is  the  practice  of  the  Masters,  in  their  reports,  to  specify 
the  particular  head  of  each  direction  contained  in  the  order  separately,  and  then 
to  dispose  such  direction  before  he  proceeds  to  report  upon  another.  This 


(rf)  Ord.  1828. 
(/)  Ord.  1828. 


( e )  Beames’s  Ord. 

( g )  Beames’s  Ord.  81. 
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method  of  preparing  reports  is  most  useful,  since  it  keeps  all  the  separate  sub¬ 
jects  of  reference,  distinct  from  each  other,  and  enables  the  Master  to  give  his 
conclusions  upon  each  in  a  clear  and  distinct  form.  And  it  is  to  be  remarked, 
that  great  care  is  necessary  in  preparing  a  report  to  dispose  of  all  the  matters 
which  have  been  referred,  either  by  findings  of  the  Master  upon  each  section  of 
the  decree,  or  by  pointing  out  what  matters  of  reference  have  been  waived  ;(A) 
and,  where  a  separate  report  has  been  made,  it  will  be  necessary  to  allude  to  it 
in  the  general  report,  specifying  the  particulars  of  it,  so  that  the  Court  may  see 
that  all  the  inquiries  ^directed  by  the  decree,  have  been,  in  some  r-  *ggg  q 
way  or  other,  disposed  of  by  the  Master,  (i)  L  J 

The  Master,  however,  must  not  go  beyond  the  matters  referred  to  him,  and 
it  is  laid  down,  in  one  of  Lord  Bacon’s  Orders,  (A’)  that  if  a  Master  reports  as  to 
matter  which  is  not  referred  to  him,  his  report,  so  far  as  relates  to  that  matter, 
is  a  nullity.  It  has  been  decided  that,  in  such  a  case,  the  proper  course  is,  not 
to  except  to  the  Master’s  report,  but,  before  it  is  confirmed,  to  apply  to  the  Court, 
that  it  may  be  referred  back  to  the  Master  to  review  his  report,  but  that,  if  no 
such  application  is  made,  and  the  report  should  be  confirmed,  the  Court  will  pay 
no  attention  to  it,  except  so  far  as  it  is  warranted  by  the  decree.  (/) 

It  may  be  stated,  with  reference  to  this  part  of  the  subject,  that  no  exceptions 
will  lie  to  a  Master’s  report,  upon  the  ground  that  he  has  introduced  irrelevant 
matter,  and  that,  where  exceptions  were  taken,  because  a  Master  had  set  forth 
in  his  report  certain  parts  of  an  affidavit,  and  had  annexed  to  his  report  certain 
schedules  and  inventories,  which  it  was  insisted  upon  were  irrelevant,  and  occa¬ 
sioned  great  and  unnecessary  expense,  the  Master  of  the  Rolls,  Sir  J.  Leach, 
would  not  permit  the  exceptions  to  be  argued.  (?n) 

Generally  speaking,  it  is  the  duty  of  the  Master  to  meet  all  the  difficulties  that 
may  arise  in  the  discharge  of  his  office.  In  some  way  or  other,  he  must  so 
provide  as  that  all  the  accounts  and  inquiries,  directed  by  the  decree,  shall  be 
fully  taken  ;(n)  at  least  it  is  the  Master’s  duty  to  go  on  with  them,  until  he  finds 
a  difficulty  arising  from  want  of  sufficient  powers,  and  then  an  application  must 
be  made  to  the  Court,  either  by  the  Master  or  by  the  parties,  to  do  that  which 
is  necessary  in  order  to  supply  the  defect  of  his  authority,  (o)  A  motion,  how¬ 
ever,  cannot  be  made  for  the  purpose  of  getting  the  Court  to  point  out  to  the 
Master  the  form  in  which  he  is  to  make  his  report.  ( p ) 

When  the  Master  is  directed  to  ascertain  a  fact,  he  must  not  content  himself 
with  stating  the  circumstances  and  leaving  *the  Court  to  draw  its  #939  q 

vn  conclusion,  but  he  must  draw  the  conclusion  himself ;  thus,  -* 


ow 


where  it  was  referred  to  the  Master  to  report  whether  a  particular  individual  was 
living  or  dead,  and  the  Master  stated  the  circumstances,  viz:  that  the  individual 
went  to  America  ;  that,  upon  his  arrival  there,  a  letter  was  received  from  him, 
and  that,  since  that  period,  which  was  fourteen  years  before  the  date  of  the 
report,  he  had  not  been  heard  of,  Lord  Eldon,  acting  upon  what  he  understood 
to  have  been  Lord  Alvanley’s  course,  sent  it  back  to  the  Master  to  report 
whether  the  individual  was  dead  or  not.  <Kq)  It  may  be  mentioned  here,  that, 
even  when  the  evidence  is  such  that  it  is  impossible  to  arrive  at  any  degree  of 
certainty  upon  it,  yet,  if  it  is  sufficient  to  afford  a  reasonable  ground  of  pre¬ 
sumption  one  way  or  the  other,  the  Master  is  bound  to  find  in  favour  of  such 
presumption,  (r)  The  Master,  however,  is  not  bound  to  state  the  inferences  of 


(Ji)  Bennett,  18.  (i)  Bennett,  18. 

(A)  Beames’s  Ord.  23.  (/)  Jenkins  v.  Briant,  6  Sim.  605. 

(m)  RnfFord  v.  Bishop,  5  Russ.  347.  (n)  Vide  Paynter  v.  Houston,  3  Mer.  302. 

(0)  Ibid.  (p)  Agar  v.  Gurney,  2  Mad.  389. 

(<?)  Lee  v.  Willock,  6  Yes.  605;  vide  etiam  Dixon  v.  Dixon,  3  Bro.  C.  C.  ed.  Belt,  510. 
(r)  Vide  Fenner  v,  Agutter,  1  M.  &  K.  120. 
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law  arising  from  the  facts  before  him ;  and  where  facts  are  so  clearly  stated  in  a 
report,  as  necessarily  to  involve  a  particular  consequence,  it  is  for  the  Court  to 
act  upon  the  facts  so  reported ;  and  it  would  not  be  a  proper  ground  of  excep¬ 
tion,  that  the  Master  had  omitted  to  point  out  the  consequence,  (s) 

It  is  not,  indeed,  the  general  practice,  unless  in  particular  cases,  for  the  Mas¬ 
ter,  upon  references  to  inquire  into  facts,  to  state  the  special  circumstances  of 
the  case  in  his  report,  without  he  is  expressly  directed  to  do  so.  By  Lord  Cla¬ 
rendon’s  Orders,  (/)  the  Masters  are  not,  upon  the  importunity  of  counsel,  how 
eminent  soever,  or  their  clients,  to  return  special  certificates,  unless  they  are 
required  by  the  Court  to  do  so,  or  that  their  own  judgment,  in  respect  of  diffi¬ 
culty,  leadeth  them  to  it,  such  kind  of  certificates,  for  the  most  part,  occasioning 
a  needless  trouble  rather  than  ease  to  the  Court,  and  certain  expense  to  the  suitor. 
It  is  to  be  observed,  however,  that,  under  this  order,  considerable  discretion  is 
left  to  the  Master,  and  that,  notwithstanding  it,  he  may,  and  frequently  does, 
T  *940  "1  stale  sPec^  circumstances  in  his  report,  without  any  specific  *order 

J  to  warrant  it.  (a)  It  is,  nevertheless,  frequently  the  practice,  where 
it  is  apprehended  that  particular  circumstances  may  come  out  upon  inquiries 
before  the  Master,  which  may  influence  the  opinion  of  the  Court,  when  the 
cause  comes  on  upon  further  directions,  to  ask,  at  the  hearing,  for  a  specific 
direction  in  the  decree  or  order,  that  the  Master  may  be  at  liberty  to  state  spe¬ 
cial  circumstances,  (a?)  Under  such  a  direction,  however,  the  Master  must  not 
set  forth  the  evidence  with  his  opinion  upon  it,  but  he  should  state  the  matter 
of  fact,  for  the  judgment  of  the  Court,  in  the  same  manner  as  in  Courts  of 
Law ;  they  only  state  the  facts  allowed  by  both  sides,  in  a  special  verdict,  but 
never  meddle  with  any  part  of  the  evidence  on  either  side,  (y) 

But  although  the  Master  does  not,  unless  under  special  circumstances,  detail 
the  evidence  upon  which  he  proceeds  in  making  his  report,  yet  he  generally 
refers  to  it,  either  in  the  body  of  his  report  or  in  a  schedule  annexed  to  it. 
When  he  reports  upon  accounts,  he  generally  states  the  result  of  the  accounts 
in  the  body  of  the  report,  and  refers  to  schedules  as  to  the  particular  items. 
These  schedules  must  be  annexed  to  the  report  and  filed  with  it,  and  it  will  not 
be  sufficient  that  they  should  be  entered  in  a  book  kept  in  the  Master’s  Office, 
in  the  same  manner  as  the  accounts  of  receivers,  (z) 

When  the  Master  has  prepared  his  report,  an  intimation  of  his  having  done 
so  is  given  to  the  solicitor  for  the  party  conducting  the  cause,  (who  has,  gen¬ 
erally,  bespoken  a  copy  of  the  draft  report,)  that  the  draft  report  is  ready.  Any 
party,  however,  may  apply  to  the  Master  to  make  his  report,  (a)  and  when  the 
draft  is  prepared,  a  warrant  must  be  taken  out  and  served  upon  all  parties  active  in 
f  *941  1  SU^’  lin^erwr^tten — <‘^ie  *  Master  has  prepared  the  draft  of  his 
L  J  general  [or  separate]  report,  {b)  This  is  done  for  the  purpose  of 

informing  the  parties  that  the  report  is  ready. 

Upon  the  service  of  this  warrant,  the  parties  requiring  it  must  procure,  from 
the  Master’s  clerk,  a  copy  of  the  draft  report,  or  of  such  part  of  it  as  affects 


($)  Per  Sir  C.  C.  Pepys,  M.  R.,  Bick  v.  Motly,  2  M.  &  K.  312. 

( t )  Beames’s  Ord. 

(u)  Vide  anon.  2  Atk.  620;  Champernowne  v.  Scott,  4  Mad.  209. 

( x )  Seton  on  Dec.  24. 

(?/)  Duchess  of  Marlborough  v.  Wheat,  1  Atk.  454. 

( z )  Smith  v.  Smith,  2  Dick.  789.  For  the  convenience,  however,  of  suitors  wishing  to 
refer  to  accounts  taken  in  the  Master’s  Office,  it  is  provided,  by  the  62nd  order,  that  all  such 
accounts,  when  passed  and  settled  by  the  Master,  shall  be  entered  in  a  book  to  be  kept  for 
that  purpose  in  the  Master’s  Office,  as  is  now  the  practice  with  respect  to  receiver’s  accounts, 
and  with  proper  indexes,  in  order  to  be  referred  to  as  occasion  may  require,  Ord.  1828, 
LXII. 

(a)  Turn.  &  V.  428. 


(6)  Turn.  &  V.  428. 
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their  interests,  (c)  And  the  party  conducting  the  cause  must  take  out  and  serve, 
successively,  warrants  ‘to  proceed  upon ’  and  ‘to  settle1  the  draft  report. (d) 

Upon  attending  the  warrant,  to  settle  the  draft  report,  the  solicitors  for  the 
several  parties  should  suggest  to  the  Master  such  alterations  as  in  their  judgment 
they  may  think  proper.  Formerly,  the  Master  might  receive  evidence  upon 
any  point  before  him,  up  to  the  period  of  settling  the  draft  of  his  report,  (e)  but 
could  not  receive  it  after  the  report  had  been  finally  settled,  but,  as  we  have 
seen,  under  the  67th  of  Lord  Lyndhurst’s  Orders,  the  Master  cannot  receive 
further  evidence  as  to  any  matter  before  him,  after  issuing  the  warrant  ‘  on  pre¬ 
paring  his  report.  ’(/) 

When  all  the  alterations  and  suggestions  of  the  parties  have  been  submitted 
to  the  Master  and  disposed  of,  the  Master  finally  settles  the  draft  of  his  report, 
from  which  the  Master’s  clerk  makes  a  transcript  or  engrossment  upon  paper, 
which  must  be  carefully  examined  by  the  solicitor  for  the  party  taking  the  same, 
and  compared  with  the  draft  as  settled  by  the  Master.  (. g )  After  this  has  been 
done,  another  warrant  must  be  taken  out  and  served  underwritten — ‘  at  which 
time  the  Master  will  sign  his  general  [or  separate]  report  herein.'  This  is 
called  the  warrant  on  signing  the  report,  and  must  be  served  upon  the  parties 
so  as  to  give  them  three  clear  days  between  the  service  and  the  day  r-  *g^2  ~\ 

for  ^attendance,  that  is  three  days,  of  which  neither  the  day  of  ser-  b  J 

vice  nor  the  day  of  attendance  is  reckoned  as  one  ;(h)  the  object  of  this  delay 
being  to  afford  the  parties  time  to  bring  in  objections  to  the  draft  report,  if  they 
shall  be  so  advised.  If,  upon  the  return  of  this  warrant,  no  objections  are 
brought  in,  or  time  for  bringing  in  objections  applied  for  and  allowed,  the  Mas¬ 
ter  proceeds  to  sign  the  transcript,  and  then  the  report  is  in  a  complete  state  and 
ready  for  filing,  (i) 


The  object  of  allowing  the  interval  of  three  clear  days,  between  the  service 
of  the  warrant  on  ‘signing  the  report,’  and  the  time  appointed  for  the  attend¬ 
ance  upon  such  warrant,  is,  as  has  been  stated,  to  allow  parties  who  are  dissat¬ 
isfied  with  the  Master’s  judgment,  an  opportunity  of  stating  their  objections  to 
it  in  writing.  The  reason  for  the  adoption  of  this  proceeding,  is  thus  stated  by 
Lord  Chief  Baron  Gilbert(A) — ‘The  ancient  rule  was,  that  the  party  should 
never  except,  but  where  he  had  first  objected  to  the  draft  of  the  report  before 
the  Master ;  and,  where  there  was  no  objection  brought  in,  it  was  allowed  as 
good  cause  to  discharge  the  exception ;  and  it  were  to  be  wished  that  this  good 
rule  was  strictly  followed,  since,  if  the  party  had  objected,  he  might  have 
shewed  the  Master  his  error,  and  the  report  would  have  been  altered  in  that 
particular,  and  never  troubled  the  Court.  Whereas  it  often  happens,  that  the 
party  will  conceal  some  material  objection  and  keep  it  in  petto  from  the  Master; 
and  when  this  comes  on  by  way  of  exception,  it  makes  a  variance  in  the 


(c)  F ormerly,  no  party  could  attend  the  Master  upon  the  draft  report  who  had  not  taken 
a  copy  of  it;  but  this  is  now  altered,  vide  ante ,  p.  806. 

(d)  1  Turn,  and  V.  428,  these  warrants  may  be  taken  out  by  any  of  the  parties,  but  they 
are  usually  taken  out  by  the  plaintiff’s  solicitor,  unless  the  conduct  of  the  cause  has  been 
taken  from  him,  vide  ante ,  p.  792 

( e )  Vide  Thompson  v.  Lambe,  7  Yes.  587.  ;  Beames’s  Ord.  258,  and  the  cases  there 
cited,  notis. 

(/)  Ante,  p.  849.  (g)  1  Turn.  &  V.  429. 

(h)  Ante,  p.  798.  This  is  sometimes  termed  a  four  day  warrant,  reckoning  the  day  of 
attendance  as  one  of  the  days. 

(i)  1  Turn.  &  V.  428. 


(k)  For.  Rom.  167. 
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report,  as  it  might  have  done  if  it  had  been  faithfully  disclosed  and  laid  before 
the  Master.’ 

The  rule  mentioned  by  the  Lord  Chief  Baron,  was  promulgated  by  Lord 
Keeper  North,  in  1 683,  (/)  and  is  in  fact,  with  little  variation,  the  rule  of  the 
T  *943  1  Court  at  the  present  time ;  the  ^practice  of  the  Court  requiring 

L  J  that,  in  all  cases  of  reference  to  a  Master,  under  a  decree  or  de¬ 

cretal  order,  upon  his  report,  as  to  which  a  further  decree  or  decretal  order  is 
to  be  founded,  no  party  is  at  liberty,  without  a  special  order,  to  except  to  the 
report,  unless  he  has,  previously  to  the  Master’s  signing  the  report,  carried  in 
objections,  in  writing,  to  the  draft  report,  specifying  the  points  in  which  he 
considers  the  Master’s  report  to  be  wrong.  ( k ) 

Objections  to  a  draft  report  are  generally,  though  not  necessarily,  drawn  by 
counsel,  but  are  not  signed  by  him  ;  and  as  they  are  to  serve  as  the  foundation 
of  future  exceptions,  they  are  generally  the  same  in  form  and  substance  as  the 
exceptions  proposed  to  be  taken. 

Although  the  objections  ought,  in  strictness,  to  be  taken  in  the  period  between 
the  service  of  the  warrant  upon  the  signing  the  draft  report  and  the  return  of  such 
warrant,  yet  the  Master  will,  upon  a  proper  case  being  submitted  to  him,  allow 
further  time  for  bringing  in  the  objections.  (/) 

To  obtain  such  further  time,  a  warrant  should  be  taken  out  and  served  before 
the  return  of  the  warrant  to  sign  the  report,  and,  on  the  attendance  upon  such 
warrant,  a  reasonable  time,  commensurate  with  the  specialties  of  the  case,  will 
be  given,  by  the  Master,  to  prepare  and  bring  in  the  objection,  (m) 

If  a  person  interested  in  the  report,  though  not  a  party  to  the  suit,  is  dissatis¬ 
fied  with  it,  he  must  leave  objections  to  the  draft  as  a  preliminary  step  to  putting 
himself  in  a  situation  to  take  exceptions ;  thus,  creditors  and  other  persons  com¬ 
ing  in  under  decrees,  and  who  have  had  their  claims  allowed,  must,  if  they 
mean  to  except  to  the  report,  carry  in  their  objection  to  the  draft  in  the  same 
manner  as  parties  to  the  record. 

So,  also,  persons  who  have  carried  in  claims  as  creditors  or  next  of  kin,  under 
decrees,  but  have  had  their  claims  disallowed,  ought  also,  if  they  intend  to  dis- 
r  1  Pute  Master’s  finding,  *to  be  prepared  with  objections  to  the 

L  J  draft  report  in  order  to  gain  a  right  to  except  to  it.  ( n ) 

It  is  to  be  observed,  that  the  object  of  requiring  a  party  to  deliver  objections 
before  he  can  except  to  the  report,  is  that  the  Master  may  have  an  opportunity 
of  reconsidering  his  opinion,  (o)  and  that,  when  they  are  left,  the  usual  warrants 
4  on  leaving’  and  4  to  proceed’  should  be  served  on  the  parties. 

If,  after  considering  the  objections,  the  Master  retains  his  original  opinion, 
he  signs  the  report  as  it  stands.  If  he  changes  his  opinion,  he  alters  the  draft 
of  his  report  accordingly,  after  which  a  fresh  warrant  6  on  signing’  must  be 
served,  in  order  to  afford  the  other  party  an  opportunity  of  carrying  in  fresh 
objections  to  the  altered  draft. 


The  Master’s  report  having  been  signed,  it  should  be  forthwith  filed  in  the 
Report  Office,  and  an  office  copy  thereof  taken  by  the  party  filing  it.(/i)  By 
an  old  order,  (</)  this  should  be  done  within  four  days  after  the  signature,  but  it 


(/)  Beames’s  Ord.  259. 

(k)  Pennington  v.  Lord  Muncaster,  1  Mad.  555. 

(/)  1  Turn.  &  Y.  430.  ( m )  Tbid. 

(n)  Vide  Walker  v.  Wingfield,  Reg.  Lib.  1809,  B.  fo.  10;  and  Kerr  v.  Cloberry,  Reg. 
Lib.  1812,  A.  734. 

(o)  Bowker  v.  Nickson,  3  Mad.  439.  Q»)  Bennett,  22. 

(j)  Beames’s  Ord.  292. 


master’s  report. 


553 


is  considered  sufficient  if  it  be  filed  at  any  time  before  any  proceedings  are  taken 
or  order  made  thereon,  (r) 

After  the  report  has  been  filed,  it  must  be  duly  confirmed  before  any  step  can 
be  taken  upon  it.  It  is  to  be  observed,  that,  those  reports  only,  require  con¬ 
firmation  which  come  within  the  description  of  ‘reports  strictly  so  called,’  that 
is  to  say,  those  upon  which  it  is  intended  to  found  a  decree  or  decretal  order. 
If  it  be  merely  a  report  which  comes  more  properly  under  the  denomination  of 
a  ‘  certificate’  made  upon  or  in  consequence  of  an  interlocutory  application  by 
motion,  which  is  intended  as  a  foundation  for  issuing  the  process  of  the  Court, 
or  for  another  interlocutory  order,  it  requires  no  confirmation.  So,  also,  if  it 
be  merely  a  report  or  certificate  of  having  computed  ^subsequent  p  #945  ~| 

interest,  or  of  having  apportioned  a  fund  between  parties,  upon  *- 
principles  and  in  the  proportions  declared  by  the  Court  in  a  decree  or  decretal 
order,  but  upon  which  no  further  order  is  to  be  made. 

These  certificates  require  no  confirmation  by  the  Court,  but  are  complete  as 
soon  as  they  are  filed  ;(s)  though  they  are  liable  to  exceptions,  if  any  of  the 
parties  are  dissatisfied  with  the  Master’s  determination. 

It  may  be  mentioned  here  that  there  are  certain  certificates  which,  although 
they  are  made  by  the  Master,  in  the  course  of  proceedings  under  decrees  and 
decretal  orders,  are,  nevertheless,  complete  as  soon  as  they  are  filed,  and  require 
no  confirmation. 

The  certificates  alluded  to  are  those  which  are  made  by  the  Master,  pending 
the  prosecution  of  a  reference  before  him,  for  the  purpose  of  informing  the  Court 
of  his  having  performed  certain  interlocutory  acts  which  are  necessary  to  enable 
him  to  fulfil  the  duty  imposed  upon  him,  but  which  do  not  form  the  principal 
object  of  the  decree  under  which  he  is  acting.  Of  this  nature  are  certificates 
given  by  the  Master  of  having  approved  of  a  conveyance,  or  settled  interrogato¬ 
ries  for  the  examination  of  parties,  or  of  his  having  ordered  the  production  of 
documents,  pursuant  to  the  decree,  and  that  the  documents  ordered  to  be  pro¬ 
duced  were  either  produced  or  not  produced  before  him.  These  certificates, 
although  liable  to  exception,  do  not  require  confirmation,^)  and,  in  fact,  they 
partake  more  of  the  nature  of  certificates,  upon  matters  referred  to  the  Master, 
by  interlocutory  application  in  the  course  of  the  cause,  than  of  reports ;  and, 
although  the  directions  in  the  decree,  by  which  they  are  authorized,  r-  *040  -1 

*are  now  generally  introduced  into  the  decree  itself,  it  is  probable  k  J 

that  they  formed,  originally,  the  subject  of  specific  orders  made  upon  special 
application,  in  the  same  manner  that  inquiries  into  the  sufficiency  of  examinations 
or  into  scandal  and  impertinence,  in  any  of  the  proceedings  before  the  Master, 
were  originally  directed  by  order  upon  motion,  but  may  now,  under  the  general 
orders  of  the  Court,  (w)  be  entered  into  by  the  Master  without  any  specific  direc¬ 
tion  and  are  certified  by  the  Master  accordingly. 

It  may  also  be  mentioned  here,  that  there  is  also  a  distinction  between  the  man¬ 
ner  of  confirming  some  reports  and  that  of  confirming  others.  Those  reports 
which  are  founded  on  decrees  or  decretal  orders,  must  be  confirmed  by  order 


(r)  Vide  ante ,  p.  811  n.  (b.)  (s)  2  Smith,  358. 

( t )  III  Scott  v.  Livesey,  2  S.  &  S.  300 ;  the  Vice  Chancellor,  Sir  J.  Leach,  is  reported 
to  have  said,  that  whenever  exceptions  would  lie  to  a  Master’s  report,  it  must  be  regularly 
confirmed  before  any  order  can  be  made  upon  it ;  this,  however,  must  be  a  mistake,  as  the 
only  report  of  this  nature  which  requires  confirmation,  is  that  of  a  person  being  the  purchaser 
of  a  lot  at  a  sale  before  the  Master,  (ante,  p.  909,)  with  respect  to  which  it  is  to  be  observed, 
that  the  object  of  requiring  this  report  to  be  confirmed  is,  not  to  enable  the  parties  to  bring 
the  decision  of  the  Master  under  the  review  of  the  Court,  but  to  afford  time  between  the  ser¬ 
vice  of  the  order  nisi ,  and  the  absolute  confirmation  of  the  report,  to  others  to  come  in  and 
open  the  biddings,  so  as  to  secure  the  sale  of  the  estate  to  the  best  possible  advantage,  ante, 
p.  910.  ( u )  Orders,  1828,  ante,  p.  851. 
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made  upon  motion,  whilst  those  reports  which  are  the  consequence  of  orders 
made  upon  petition  must  be  confirmed  by  petition.  Of  this  description  are, 
reports  as  to  the  propriety  of  granting  leases  of  property  under  the  control  of  the 
Court,  or  as  to  the  approval  of  contracts  for  the  purchase  of  property  with  funds 
in  Court.  Of  the  same  nature,  also,  are  reports  of  the  allowance  of  mainte¬ 
nance  or  guardians  for  infants,  where  the  application  for  the  maintenance  or 
guardians  has  been  made  to  the  Court  in  the  form  of  a  summary  petition,  though 
the  form  of  confirming  such  report  would  be  different,  if  the  order  for  the  approval 
of  the  maintenance,  &c.,  should  be  made  upon  decree,  (y) 

Reports  of  this  description  must,  as  has  been  stated,  be  confirmed  by  petition, 
which  generally  prays,  besides  the  confirmation  of  the  report,  such  consequen¬ 
tial  directions  as  arise  out  of  it.  On  hearing  these  petitions,  the  Court  will  take 
into  consideration  any  objections  which  may  arise  upon  the  report,  provided 
f  *947  1  are  sufficientlv  raised  by  it  to  enable  the  Court  *to  dispose  of 
L-  them.  In  some  cases,  however,  it  is  necessary,  in  order  to  raise 

the  point,  to  present  a  petition  praying  that  the  Master  may  review  his  report, 
which  is  the  only  mode  of  excepting  to  this  class  of  reports,  (z) 

The  first  step  towards  confirming  a  Master’s  report,  by  motion,  is  to  procure 
an  order  for  confirming  it  nisi ,  that  is,  an  order  ‘that  the  report  and  all  the 
matters  and  things  therein  contained,  do  stand  ratified  and  confirmed,  &c., 
unless  the  defendant,  having  notice  thereof,  shall,  within  eight  days  after  hav¬ 
ing  such  notice,  shew  unto  the  Court  good  cause  to  the  contrary. ’(«) 

This  order  may  be  obtained,  by  motion  of  course,  or  by  petition  at  the 
Rolls,  (b)  by  any  of  the  parties,  though  it  is  usually  taken  by  the  plaintiff  or 
party  taking  the  report,  though,  it  seems,  as  a  preliminary  step  to  the  party, 
who  does  not  take  the  report,  proceeding  to  confirm  it;  he  should  give  the 
party,  taking  the  report,  notice,  that,  unless  he  moves  to  confirm  the  report 
within  a  given  time,  he  shall  do  it.  (c)  It  is  said,  also,  that,  where  a  Master 
makes  a  separate  report  of  a  creditor’s  claim,  the  creditor  may  obtain  the  order 
to  confirm  the  report.  ( d ) 

It  seems,  that  the  circumstance  of  obtaining  an  order  to  confirm  a  Master’s 
report,  nisi ,  does  not  preclude  the  party  taking  it  from  afterwards  excepting  to 
the  report ;  thus  it  has  been  held  that  if  a  plaintiff  moves  to  confirm  a  report 
nisi ,  and  the  defendant  shews  for  cause  that  he  has  taken  exceptions  to  the 
report,  the  plaintiff  too  may  except  to  the  report,  notwithstanding  his  motion  ;(e) 
and,  in  fact,  although  the  party  to  take  the  report  is  not  satisfied  with  it,  he 
must,  nevertheless,  procure  and  serve  the  order  nisi  for  confirming  the  report, 
such  proceeding  being  necessary  by  way  of  notice  to  all  the  other  parties  to  file 
their  exceptions,  if  they  intend  to  object  to  the  report,  otherwise  the  report  will 
remain  open  for  the  other  parties  to  except  to  it  even  after  the  exceptions  have 
been  heard.  (/) 

T  *948  1  *1°  a  recent  case,(g)  after  the  Master  had  made  his  report,  the 

L  J  plaintiff  excepted  to  so  much  of  it  as  allowed  certain  payments 


(?/)  Vide  Cavendish  v.  Mercer,  5  Yes.  195,  notis.  It  is  to  be  observed,  that,  in  the  prin¬ 
cipal  case  Greenwell  v.  Green  well,  ib.  194,  Lord  Loughborough  is  reported  to  have  noticed, 
that,  in  Cavendish  v.  Mercer,  the  report  was  confirmed  upon  motion,  and  to  have  observed, 
that  the  practice  of  confirming  these  reports,  upon  motion,  is  irregular ; — perhaps  his  Lord- 
ship  did  not  advert  to  the  distinction  above  pointed  out,  and  to  the  fact,  that,  in  Cavendish  v. 
Mercer,  the  direction  for  the  inquiry  as  to  maintenance  was  made  by  decree,  whereas,  in  gene¬ 
ral,  applications  for  maintenance,  &c.,  are  made  by  petition  in  a  summary  way. 

( z )  2  Smith,  359.  (a)  Hand.  169. 

(6)  Ord.  XXI.  1828. 

(c)  2  Smith,  361 ;  and  Shirley  v.  Earl  Ferrers,  MS.  cited  ibid. 

(d)  Gibbons  v.  Caunt,  MS.  cited  ibid.  ( e )  Anon.  Mos.  305. 

(/)  2  Smith,  364. 

(g)  Robinson  v.  Wood,  Rolls,  16  Dec.  1839,  ex  relatione  Faber. 
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made  by  the  defendant,  but  neglected  to  obtain  the  usual  order  to  confirm  the 
report  nisi ,  before  filing  his  exceptions.  The  exceptions  came  on  to  be  argued 
and  were  allowed,  and  it  was  referred  back  to  the  Master  to  review  his  report, 
upon  which  the  Master  made  his  further  report,  and  the  plaintiff  obtained  an 
order  nisi  to  confirm  it.  As  no  order  nisi  to  confirm  the  first  report  had  been 
obtained,  it  was  considered  necessary  also  to  confirm  so  much  of  the  original 
report  as  had  not  been  excepted  to,  and  the  plaintiff  applied,  as  of  course,  for 
an  order  nisi  for  that  purpose,  which  the  Registrar  declined  to  draw  up  without 
the  sanction  of  the  Court ;  whereupon  the  plaintiff  made  a  motion,  at  the  Rolls, 
for  an  order  nisi  to  confirm  so  much  of  the  Master’s  report  as  the  plaintiff  had 
not  excepted  to,  and  the  order  was  made  in  those  terms. 

Formerly  it  was  necessary  to  serve  the  order  nisi  upon  the  parties  personally , 
unless  they  amounted  to  a  certain  number  or  were  abroad  ;  but,  by  the  21st 
order,  (A)  it  is  provided,  that  service  upon  the  clerk  in  Court  of  any  party  shall 
be  deemed  good  service  upon  such  party. 

It  may  be  mentioned  here,  that  although  creditors  who  have  come  in  before 
the  Master  and  have  had  their  claims  allowed,  are  frequently  most  materially 
interested  in  the  report,  it  is  not  usual  to  serve  them  with  the  order  for  con¬ 
firming  it  nisi ;  and  that,  of  course,  where  persons  have  come  in  as  creditors, 
but  have  not  succeeded  in  establishing  their  claims,  they  are  never  served  with 
such  order,  (i) 

A  copy  of  the  order  nisi  having  been  served  at  the  seats  of  the  several  clerks 
in  Court  for  the  different  parties,  an  affidavit  of  such  service  must  be  made  and 
filed,  and  then,  if  no  cause  is  shewn  within  eight  days,  one  inclusive  and  the 
other  exclusive,  after  service  of  the  order,  or  before  the  motion  *is  r- 
made  to  confirm  the  report  absolute,  the  party  is  entitled  to  move  L  -1 

as  of  course,  at  the  first  motion  day  after  the  expiration  of  those  eight  days, 
to  make  the  order  nisi  absolute.  ( k ) 

In  reckoning  the  eight  days  after  service  of  an  order  to  confirm  a  report  nisi, 
within  which  a  party  is  at  liberty  to  shew  cause,  it  is  usual  to  reckon  the  day 
of  service  as  one,(Z)  so  that  the  eighth  day  after  the  day  of  service  is  excluded 
from  the  calculation,  unless  the  day  preceding  it  happens  to  be  a  holiday,  (m) 
or  a  Sunday,  [n)  in  which  case  it  appears  that  the  party  is  entitled  to  the  whole 


( h )  Ord.  1828. 

( i )  By  the  44th  order,  of  1828,  the  London  solicitor  of  a  person  not  a  party,  who  has 
appeared  either  before  the  Court  or  a  Master,  may  be  served  with  any  order  or  process  of  the 
Court;  ante,  p.  804. 

(&)  2  Smith,  362. 

(/)  Manners  v.  Bryan,  5  Sim.  147 ;  1  M.  &  K.  453.  S.  C. 

(m)  Ibid. 

( n )  Milburn  v.  Lyster,  5  Sim.  565.  It  is  to  be  observed  that,  in  this  case,  there  appears 
to  have  been  a  mistake  as  to  the  time  from  which  the  eight  days  is  to  be  reckoned ;  for  if,  as 
stated  in  Manners  v.  Bryan,  ( ubi  supra,)  the  day  of  service  is  to  be  reckoned  as  one  of  the 
days,  the  eight  days  expired  (the  order  nisi  having  been  served  on  the  17th,)  on  the  24th; 
so  that  the  circumstance  of  the  25th  being  a  Sunday,  was,  in  fact,  of  no  importance,  as  the 
plaintiff’s  time  for  setting  down  his  exceptions  had  expired  before  that  day.  It  is  to  be 
remarked,  also,  that  there  is  much  ambiguity  in  the  result  of  Manners  v.  Bryan,  as  stated 
in  the  different  reports.  In  the  report  in  5  Sira.  147,  the  real  ground  of  the  Vice  Chan¬ 
cellor’s  judgment,  can  only  be  collected,  by  inference,  from  the  fact  stated  that  the  order  for 
setting  down  the  exceptions  was  not  passed  and  entered  till  the  23rd.  In  the  report  of  the 
same  case,  upon  appeal  before  the  Lord  Chancellor,  1  M.  &  K.  453,  although  his  lordship 
is  represented  to  have  acknowledged  the  rule,  as  laid  down  by  the  Vice  Chancellor,  that  the 
day  of  service  is  always  reckoned  as  one  of  the  eight  days,  it  appears,  from  the  report,  to 
have  been  considered  that  the  plaintiff  might  have  entered  and  served  his  order  for  setting 
down  his  exceptions  on  the  last  of  the  eight  days,  although  there  was  a  physical  impossibility 
of  his  so  doing,  by  reason  of  all  the  offices  being  closed. 
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of  that  day  for  shewing  cause.  It  is  to  be  remarked,  however,  that  it  is  only 
the  circumstance  of  the  Sunday  or  holiday  occurring  on  the  last  day ,  that  can 
be  considered  as  entitling  the  party  to  another  day  for  shewing  cause  against 
confirming  the  report ;  if  it  occurs  in  the  intermediate  time,  the  case  will  be 
otherwise.  (0) 

The  usual  cause  shewn  against  making  the  order  nisi  for  confirming  the 
Master’s  report  absolute,  is  the  filing  of  exceptions  to  the  report,  and  the  set¬ 
ting  of  them  down  to  be  argued,  (p)  but  it  is  to  be  observed  that  there  must  be 
T  *950  1  an  or<^er  f°r  sett‘no  exceptions  down  for  argument  actually  en- 

L  tered  *and  served,  and  that  the  mere  filing  of  exceptions  and  paying 

the  deposit  will  not  be  sufficient,  (q) 

An  order  to  review  the  report,  which  is  sometimes,  though  very  rarely,  granted 
upon  application  after  the  order  nisi ,  may,  also,  be  shewn  as  cause  against  con¬ 
firming  it  absolute. 

If,  for  any  reason,  a  party  is  desirous  of  enlarging  the  time  for  confirming  the 
report  absolutely,  he  should  make  a  special  application  to  the  Court  by  motion,  (r) 

It  is  to  be  noticed,  that,  in  term  time,  a  motion  to  confirm  a  Master’s  report 
absolutely,  may  be  made  on  any  day  of  the  Court  sitting,  but  that,  in  vacation 
time,  it  can  only  be  made  at  one  of  the  general  seals ;  and  where  the  time  for 
shewing  cause  does  not  expire  till  after  the  first  day  of  the  seal,  the  party  wish¬ 
ing  to  confirm  the  report  must  wait  till  the  next  seal  day ;  he  cannot  move  at 
that  seal  though  it  last  several  days,  as  the  subsequent  days  are  only  a  continu¬ 
ance  of  the  first  day.(-s)  So  if  the  time  for  shewing  cause  expired  only  on 
the  last  day  of  term,  the  motion  cannot  be  made  at  the  Rolls  on  the  morning 
after  the  last  day  of  term,  the  sitting  of  the  Master  of  the  Rolls  on  that  day 
being  considered  merely  as  a  continuation  of  the  last  day  of  term  ;(/)  and  as  a 
party  cannot  move  to  confirm  a  report  absolute  before  a  general  seal  day,  where 
the  time  for  shewing  cause  expires  between  the  seals,  so  he  cannot  obtain  special 
leave  to  make  such  motion  in  the  intermediate  time.(w) 

The  application  for  the  order  to  confirm  the  Master’s  report  absolute,  must 
be  by  motion,  and  cannot  be  by  petition  at  the  Rolls,  the  21st  order,  (a?)  which 
authorizes  the  granting  the  order  nisi  upon  petition,  not  extending  to  the  order 
absolute.  It  must  be  supported  by  an  affidavit  of  service  of  the  order  nisi,  and 
by  the  Registrar’s  certificate  of  no  cause  having  been  shewn.  The  order  con¬ 
firming  a  report  absolute  requires  no  service. (y) 

T  *951  1  may  be  mentioned,  in  this  place,  that,  after  a  report  has  been 

L  -*  filed,  the  adverse  party  may  give  an  authority  to  his  counsel  to  con¬ 

sent  that  such  report  be  absolutely  confirmed,  and  on  such  counsel  consenting, 
the  Court  will  so  order  it,  but,  without  such  consent,  the  Court  will  only  order 
it  to  be  confirmed  unless  cause ,  &c.  (z) 


Exceptions  to  Report. 

It  is  hoped  that,  from  the  statement  already  made,  the  practitioner  will  be  able 
to  collect  what  reports  and  certificates  of  Masters  may  be  the  subject  of  excep¬ 
tions,  and  that  the  following  recapitulation  will  be  sufficient,  in  this  place,  to 


(0)  Manners  v.  Bryan,  ubi  supra.  ( p )  Gildart  v.  Moss,  4  Yes.  617. 

(y)  Gildart  v.  Moss,  4  Yes.  617;  vide  etiani  Hall  v.  Mulliner,  2  Dick,  604;  Abel  v. 
Nodes,  ib.  730;  Mole  v.  Smith,  1  J.  &  W.  670. 

(r)  Vide  Hand.  169.  (s')  Anon.  1  P.  Wms.  523. 

(t)  Ibid.  ( u )  Coffin  v.  Cooper,  11  Ves.  600. 

(#)  Ord.  1828.  (y)  2  Smith,  364. 

( z )  2  Harr.  ed.  Newl.  482. 
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remind  him,  1st,  that  all  reports  or  certificates  of  Masters,  whether  they  pro¬ 
perly  come  within  the  description  of  reports  or  of  certificates  which  are  made  in 
pursuance  of  decrees  or  orders  pronounced  at  a  hearing  of  the  cause,  or  of  an 
interlocutory  motion,  are  liable  to  be  excepted  to  by  parties  conceiving  them¬ 
selves  aggrieved  by  them,  (a)  with  the  exception  only  of  those  certificates  which 
are  in  the  nature  of  certificates  given  by  other  officers  of  the  Court,  as  to  matters 
within  their  respective  departments,  such  as  certificates  of  the  nonproduction  of 
documents  pursuant  to  a  decree  or  order,  and  certificates  of  the  state  of  the  pro¬ 
ceedings  in  his  office  under  the  57th  order  of  1828.(6) 

2ndly.  That  those  reports,  which  are  made  by  the  Master  in  pursuance  of 
orders  pronounced  by  the  Court  upon  petition, (c)  are  not  liable  to  exception — 
they  can  only  be  objected  to  at  the  hearing  of  the  petition  to  confirm  them,  or 
upon  a  petition  presented  for  the  express  purpose  of  having  it  referred  back  to 
the  Master  to  review  his  report;  to  which  may  be  added  the  Master’s  certificate 
upon  the  taxation  of  costs,  the  regular  method  of  objecting  to  which  is  not  by 
exceptions,  *but  by  petition,  stating  the  items  meant  to  be  excepted 


to.  ( d ) 


[  *952 


3rdly.  That  those  certificates  or  reports,  which  are  more  properly  designated 
certificates,  and  which  do  not  require  any  confirmation,  may  be  excepted  to 
without  any  previous  objections  being  carried  in  to  the  draft  of  the  report,  (e) 
4thly.  That  all  those  reports  or  certificates  which  are  more  properly  desig¬ 
nated  as  reports,  and  which  do  require  confirmation,  cannot  be  excepted  to  with¬ 
out  previous  objections,  being  carried  in  to  the  draft  report  in  the  Master’s 
Office.  (/) 

It  may  be  mentioned  here,  that  where  the  Master,  by  his  report,  states  all  the 
facts  correctly,  but  is  mistaken  as  to  the  legal  consequences  of  those  facts,  it  is 
not  necessary  for  the  party  dissatisfied  with  the  Master’s  finding,  to  except  to  the 
report,  as  the  question  decided  by  the  Master  may  be  opened  upon  further 
directions  without  exceptions. (g)  So  where  facts  are  so  clearly  stated  in  a 
report  as  necessarily  to  involve  a  particular  consequence,  it  is  for  the  Court  to 
act  upon  the  facts  so  reported,  and  it  will  not  be  a  proper  ground  of  exception 
that  the  Master  has  omitted  to  point  out  the  consequence.  (A) 

It  has  also  been  held,  that,  in  case  of  a  report  under  a  reference  for  the  Mas¬ 
ter  to  inquire  and  certify  his  opinion,  exceptions  are  not  to  be  taken  to  the 
report,  but  it  is  to  be  brought  before  the  Court  upon  the  report  to  determine,  (z) 
With  respect  to  the  class  of  reports  which  require  confirmation,  it  is  to  be 
observed,  that  though  the  rule  is  generally  very  strictly  adhered  to,  of  not  per¬ 
mitting  exceptions  to  be  filed  where  there  have  been  no  previous  objections; 
there  are,  nevertheless,  *cases  in  which  the  Court  will  permit  a  p  -. 

departure  from  it.  Thus,  if  it  has  been  owing  to  accident  or  sur-  L  0  J 
prise  that  the  objections  have  not  been  carried  in,  as  where  the  clerk  in  Court 
omitted  to  give  the  solicitor  notice  of  the  warrant  to  sign  the  report,  the  Court 
will  permit  exceptions  to  be  filed.  (A)  So  where  the  solicitor  swore,  by  his  affi¬ 
davit,  that  he  had  neglected  to  carry  in  objections,  because  he  was  not  aware 


(a)  Chennell  v.  Martin,  4  Sim.  340.  (b)  Ante,  934. 

(c)  This  does  not  include  orders  made  upon  petitions  of  course  at  the  Rolls. 

(tf)  Pitt  v.  Mackreth,  3  Bro.  C.  C.  321  ;  et  vide  Lucas  v.  Temple,  9  Ves.  299;  over¬ 
ruling  a  distinction  taken  in  Holbecke  v.  Sylvester,  6  Ves.  417  ;  vide  etiam  Purcell  v.  M’Na- 
mara,  12  Yes.  170;  Fenton  v.  Crickett,  3  Mad.  496.  N.  B.  the  petition  usually  prays  that 
the  party  presenting  it  may  be  at  liberty  to  except,  Pitt  v.  Mackreth,  ubi  supra ,  and  the 
Court,  upon  hearing  the  petition,  usually  refers  it  to  the  Master  to  review  his  report,  without 
imposing  upon  the  applicant  the  necessity  of  filing  exceptions. 

(e)  Ante,  p.  944.  (/)  Ibid. 

(g)  Adams  v.  Claxton,  6  Ves.  226.  (A)  Bick  v.  Motly,  2  M.  &  K.  312. 

(t)  Neal  v.  Billing,  1  Dick,  93.  (A)  Bowker  v.  Nickson,  3  Mad.  439. 
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that  it  was  necessary  to  take  objections  to  the  report  in  the  draft,  in  order  to 
enable  him,  on  behalf  of  his  clients,  to  file  exceptions,  an  order  to  permit  his 
filing  exceptions  was  made,  although  the  Master’s  report  had  been  confirmed 
nisi.(l)  In  Vallence  v,  Weldon, (m)  upon  an  application  to  take  exceptions  to 
a  report,  although  no  objections  had  been  carried  in  to  the  draft,  Sir  Thomas 
Clarke,  M.  R.,  referred  it  to  the  Master  to  review  his  report,  in  order  that  the 
parties  might  have  an  opportunity  of  taking  exceptions  to  it. 

All  parties  to  the  record  who  are  interested  in  the  matter  in  question  may  take 
exceptions  to  the  report,  and,  where  there  are  several  sets  of  parties,  appearing 
by  different  solicitors,  they  may,  if  they  are  not  disposed  to  join,  each  take 
exceptions,  although  their  grounds  of  exception  are  the  same,  (mi)  Creditors 
too,  who  have  established  their  claims  before  the  Master,  are,  as  we  have 
seen,  (ft)  permitted  to  except  to  the  report,  although  not  parties  to  the  suit;  so, 
also,  are  creditors  who  have  preferred  their  claims,  but  have  been  rejected  by 
the  Master  ;(o)  it  is  necessary,  however,  before  they  do  so,  that  they  should 
obtain  the  permission  of  the  Court,  which  they  may  do  upon  motion  of  course, 
or  petition  at  the  Rolls.  ( p) 

The  same  thing  may  be  done  by  persons,  claiming  as  next  of  kin,  whose 
claims  have  been  disallowed  by  the  Master,  (q)  or  by  a  purchaser  under  a  decree 
for  sale  in  the  Master’s  Office,  (r) 

f  *954  1  But  though  *n  case  Persons  claiming  as  creditors,  *or  as 

L  J  next  of  kin,  or  of  purchasers,  liberty  to  except  to  the  Master’s 

report  may  be  granted,  upon  petition  or  motion  of  course,  the  case  is  not  so 
with  respect  to  persons  who,  whether  parties  to  the  suit  or  claimants  under  the 
decree,  have  omitted  to  carry  in  objections  to  the  draft;  such  persons,  if  they 
wish  for  the  indulgence  of  the  Court,  must  obtain  it  by  means  of  a  special  appli¬ 
cation,  supported  by  affidavit,  accounting  for  their  omission  in  not  complying 
with  the  rules  of  the  Court;  and,  from  what  occurred  in  Vallence  v.  Weldon ,(s) 
it  may  be  collected,  that  such  application  should  be  made  by  motion  and  not  by 
petition. 

It  may  be  mentioned  here,  that,  in  Taylor  v.  D'Egville ,  (t)  it  was  held  by 
Sir  L.  Shad  well,  V.  C.,  that  persons  who  were  not  parties  to  the  suit,  but  who 
had  obtained  leave  to  attend  the  proceedings  in  the  Master’s  Office,  could  not 
except  to  the  report,  unless  they  presented  their  petition  stating  their  objections, 
and  praying  for  leave  to  except. 

Exceptions  to  a  Master’s  report  should  not  be  taken  till  the  report  has  been 
filed  ;(w)  afterwards,  where  the  report  is  one  which  does  not  require  confirma¬ 
tion,  no  time  should  be  lost  in  filing  them,  and  serving  the  order  to  set  them 
down,  before  any  step  is  taken  upon  the  report ;  otherwise  the  excepting  party 
may  be  precluded  from  the  benefit  of  his  exceptions ;  thus,  in  cases  of  excep¬ 
tions  to  reports  on  the  insufficiency  of  answers,  care  should  be  taken  to  file  the 
exceptions  to  the  Master’s  report  and  to  get  the  exceptions  set  down  with  the 
usual  formalities,  before  a  subpoena  has  been  issued  for  costs,  or  before  the 
defendant  puts  in'  a  further  answer,  (a?)  So,  in  the  case  of  exceptions  to  a  Mas¬ 
ter’s  report  on  impertinence,  the  exceptions  ought  to  be  filed,  and  the  order  to 


(l)  Pennington  v.  Lord  Muncaster,  1  Mad.  155. 

(m)  1  Dick.  290 ;  1  Mad.  340,  notis.  S.  C. 

(nn)  Trezevant  v.  Fraser,  MS.  11  Jan.  1836. 

(n)  Ante ,  p.  943 ;  Wilson  v.  Wilson,  2  Moll.  328. 

(o)  Ante ,  p.  943.  (p)  2  Smith,  370. 

(y)  Walker  v.  Wingfield,  Reg.  Lib.  1809,  B.  fo.  10,  cited  ib. 

(r)  Ker  v.  Cloberry,  Reg.  Lib.  1812,  A.  734,  cited  ib. 

(s)  1  Dick.  290  ;  Ambl.  126,  S.  C.  ( t )  7  Sim.  445. 

(«)  2  Smith,  370.  \x)  Ante ,  p.  329. 


